Elizabeth Perris: An Oral History

i

ii

Elizabeth Perris
An Oral History

FOREWORD BY JUDGE OWEN PANNER
US District Court of Oregon Historical Society
Oral History Project
Portland, Oregon
iii

Copyright © 2017 United States District Court of Oregon Historical Society
Printed in the United States of America

PROJECT STAFF
Janice Dilg, Oral History Liaison & Editor
Janice Dilg Interviewer
Johanna Ogden, Transcriber
Elizabeth Provost, Auditor

iv

CONTENTS
Foreword....................................................................................................................................................vi
Introduction.............................................................................................................................................viii
Recording One, November 16, 2015........................................................................................................1
Early Childhood; Early Interest in the Law; Irish Relatives; Role Models & Influences; Social Activities; Summer Jobs; Family Political Views; UC Berkeley; 1960s Political Protests; Studying
Criminology; College Life; Applying for Law School; Gender Factor in Law School; UC Davis
Law School; Law School Employment; Law Review & Externship; Focus on Tax
Law School Challenges; Taking the Bar Exam; Bankruptcy Court Law Clerk;
1970s Legal Research & Technology; First Meeting Procedures
Recording Two, December 7, 2015........................................................................................................29
Bankruptcy Court Colleagues; Bankruptcy Code, 1979; Judges Kilkenny and Goodwin; Gender
Bias in Hiring; McMenamin Joseph and Herrell; 1980s Legal Community; Bankruptcy Reform
Act; Bankruptcy Code Changes; Marathon case; Bankruptcy Court Changes; Greene and Perris Law Firm; Bankruptcy Trustees; Trustee Caseload; Creating Oregon Law Foundation; CLE
Season Pass; Business Law Practice; Life Outside of Work
Recording Three, January 4, 2016..........................................................................................................49
Slowly Becoming a Judge; District vs. Ninth Circuit Appointment; Beverly Schnabel; Navigating Social “Norms”; Anti-Gay Ballot Measures; Multnomah County Legalizes Marriage; Transition from Lawyer to Judge; Bankruptcy Court Judge School; Pioneer Women Judges; Judicial
Staff and Technology; Business Bankruptcy Cases; Henry Hess, Chapter 13 Cases
Recording Four, January 27, 2016..........................................................................................................65
Reappointment to Bankruptcy Post; Evolving Bankruptcy Bench; Bankruptcy Case Management; Discouraging Forum Shopping; Bankruptcy Court Around the State; Courtroom Demeanor; Difficult Cases and Counsel; Being Chief Judge; Reforming State and National Forms;
National Form Project; Law Clerks; Settlement and Mediation; Business vs. Consumer Bankruptcy; Melridge, Inc.; Multi-Dimension Cases; Hoyt Cattle Fraud cases; Cases With Longevity; Archdiocese of Portland Bankruptcy; Secular vs. Canon Law; Role of Publicity in Trials
Recording Five, February 19, 2016.........................................................................................................93
Jesuit and Archdiocese Cases; Oregon Arena Case; Evergreen International Airlines Case; Detroit Municipal Bankruptcy; Municipal Bankruptcies Criteria; California Municipal Bankruptcies; Detroit Mediation Team; “Average” Bankruptcy Cases; Bankruptcy Appellate Panel Judge;
To B.A.P. or Not to B.A.P; Being Overturned; Continuing Legal Education; Federal
Judicial Center Judge School; Annual Bankruptcy Judge Seminar; pro bono Program; Recruiting pro bono Volunteers; Legal Education,Slovenia; CLE: Romania, Macedonia, Palestine; Law
School Adjunct Professor
Recording Six, March 10, 2016.............................................................................................................124
B.A.P.C.P.A; Stern v. Marshall; Back Pay Class Action Lawsuit; Same Gender Spousal
Benefits; Mentoring Colleagues; Professional Activities; Bankruptcy Casebook Author; DebtorCreditor Section Newsletter; Career Retrospective; Professional Achievements;Retirement and
Next Steps; Tribute Dinner
Photo Gallery..........................................................................................................................................144
Endnotes...................................................................................................................................................150
v

FOREWORD

The Oral History Project of the District Court of Oregon Historical
Society began in 1983. Through the efforts of Judge James Burns and his
wife Helen, a gathering of lawyers, judges, and historians took place at
the Society’s inception. The Honorable Robert F. Peckham, District Judge
for the Northern District of California, discussed the Northern District
Historical Society and the inspiration was born for Oregon’s District Court
Historical Society, the second such organization in the country. The original
Board of Directors of the Society was composed of twenty-one members
with bylaws including the Presiding Judge of the Court, the Chief Justice
of the Oregon Supreme Court, and the President and a representative
of the Oregon State Bar. The original officers and directors included
outstanding judges and lawyers – Judge John Kilkenny, Honorary Chair,
Judge James Burns, Chairman, Randall Kester, President, Manley Strayer,
Vice President, Elizabeth Buehler, Treasurer, Susan Graber, Corporate
Secretary, and Robert M. Christ, Executive Secretary, along with many
other top names in Oregon’s legal history.
The Society decided to collect, study, preserve, analyze, and
disseminate information concerning the history, development, character,
operations, and accomplishments of the United States District Court for
the District of Oregon. It was therefore logical that the Oral History Project
should be established to preserve the histories of the judges, law firms,
and lawyers who actively practice in the Court. With the assistance of
Rick Harmon and James Strassmaier, the Oregon Historical Society held
seminars to educate volunteers in taking oral histories with a biographical
and Court-oriented focus. The Oregon Historical Society has been most
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cooperative in agreeing to maintain these histories in their permanent
collection for study by scholars and other interested parties.
These oral history interviews have been taken by recording devices,
and are either transcribed or transcription is underway. A transcript
reproduces, as faithfully as possible, the original sound recording that
reflects the special value of oral history, namely its free and personal
expressiveness. Most of the transcripts in the District Court Collection
have been lightly edited and reviewed for clarity and accuracy by the
narrators. That process continues. It is through these wonderful oral
histories that the story of the Court is told. We now have recorded nearly
120 individuals since the project began. The goal is to record the individual
histories of all the judges of the Court, as well as those of participating
lawyers. The Court has a rich tradition reflected in the activities of the
judges and lawyers of the Court. The recording has been done not only
by professional historians, but also by dedicated volunteers. As one such
volunteer said, “The opportunity to interview someone that you always
admired is truly an exciting experience.”
The history of the Court is being created by the men and women
who have participated in its collection and activities. The Society’s goals
are to collect as much of that history as possible, because is it the history
of the law and those who make it that constitutes the moral development
of humanity. All of us who are students of the law venerate it. We are also
interested in the people who make it.
						
						

Judge Owen Panner
February 28, 2006
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INTRODUCTION

Elizabeth “Liz” Perris retired in 2015 after thirty-one years as a judge for the United States Bankruptcy
Court: District of Oregon. During her tenure on the bench Perris served as the chief judge for the
court for five years. Part of her judicial career included her service on the Bankruptcy Appellate Panel
for the Ninth Circuit; first from 1988 through 1993 and then again from 1998 – 2005, the final two
years as its chief judge.
Born September 22, 1951 to Allen and Joan Perris in Dayton, Ohio, the Perris family moved to
Southern California just before her fourth birthday. The family expanded to include sister Valerie,
and brother James. A “typical 1950s family,” her father worked in corporate real estate, while her
mother was the homemaker. Joan Perris returned to college when her children were teenagers and
working outside the home from that point forward. The Perris’s moved to San Mateo in the San
Francisco Bay area when she was in high school , and her father still lives in the family home.
Liz excelled at school and particularly loved history and current events. As a 4th-grader she followed
the Common Market throughout the school year for a class assignment; a notable topic given her later
judicial focus. Another formative experience was the Junior Statesmen of America in high school,
including an intensive summer program held on the Stanford University campus. She attended
college at UC Berkeley when student protests over the Vietnam War, civil rights, the women’s
movement, and the Free Speech Movement were at their peak. Considering herself an observer
rather than a participant in those events, and she graduated from Cal with a B.A. in criminology.
Deciding to attend law school during her junior year in college, Liz first attended Willamette University
College of Law. She subsequently earned her Juris Doctor from the UC Davis School of Law in 1975.
Though brief, her time in Oregon cemented her love of the state and she soon returned. Knowing that
she wanted to practice statutory law, her courses focused on tax and business law. After graduation,
Liz Perris became the first paid law clerk for the United States Bankruptcy Court: District of Oregon;
clerking for the entire court which was comprised of Henry Hess, Folger Johnson, and Donal D.
Sullivan. Perris then joined the law firm of McMenamin Joseph and Herrell and later started her own
firm, Greene and Perris. Throughout this period, Perris worked as a bankruptcy trustee.
viii

In 1983, Liz Perris was appointed as a bankruptcy judge. Her tenure was bookended by two cases that
questioned the authority of bankruptcy judges: Northern Pipeline Co. v. Marathon Pipeline Co. and Stern
v. Marshall. Perris talks extensively about those cases and how they shaped the federal bankruptcy
court, as well as the massive reform that occurred with the passage of the 2005 Bankruptcy Abuse
Prevention and Consumer Protection Act (B.A.P.C.P.A.). She handled several ground breaking
cases during her career including the bankruptcy of the Archdiocese of Portland, and the municipal
bankruptcy of the city of Detroit, Michigan. But helping average people navigate bankruptcy and get
back on their feet was of equal importance to her.
Based on her belief “that we all have to do our bit to make it so that the justice system is accessible
to all,” Liz Perris helped create the Oregon Law Foundation as well as the pro bono program for the
Debtor-Creditor Section of the Oregon Bar. Perris loved doing CLE’s and discusses presentations
she did locally, nationally, and internationally. Legal education programs presented in Slovenia,
Romania, Macedonia, and Palestine offered adventure along with legal education to countries
creating a judiciary.
On the personal side of her life, Liz and Beverly Schnabel have been partners or spouses since 1983.
As a lesbian couple they navigated through uncertain social, legal, and cultural waters, including
multiple marriages in the U.S. and Canada before finally being married for good in 2013. In her quest
to make same sex marriage equal in the eyes of the law she campaigned against Oregon’s anti-gay
ballot measures, “I want[ed] these people to understand that if they vote for this . . . they’re voting to
teach their children that I’m immoral!” Perris also successfully challenged the federal government to
extend spousal benefits to same sex couples.
Her career was capped with a splendid Tribute Dinner that included recollections from individuals
who worked with her throughout her career and the unveiling of her official portrait. And, in classic
Liz Perris style, it also included raising funds to benefit the Legal Aid’s pro bono program.
Janice Dilg
June 2017
ix
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Early Childhood
JD:
Today is November 16, 2015. I’m here
with Judge Elizabeth Perris in the bankruptcy
court building in downtown Portland, Oregon.
This is our first interview. My name is Janice
Dilg, oral historian for the U.S. District Court
of Oregon Historical Society. Good morning.
EP:

Good morning.

JD:
If you would start please by just giving
your full name and your date of birth.
EP:
My name is Elizabeth Perris and I was
born September 22, 1951.
JD:
It’s always nice to begin with a little bit
of family background, where you came from.
So, if you would start a little about where you
were born, and your parents, and I know you
have a sister.
EP:
I was born in Dayton, Ohio to Joan and
Allen Perris. I was, of course, born in the early
1950s. My parents had the standard family of
three children at the time. I have a sister who
is two years younger and a brother who is five
years younger.
JD:

And their names?

EP:
Victoria and James. We left Dayton,
Ohio when I was just shy of four years old.

We moved to California where I actually grew
up. I stayed in California—other than my one
year of going to Willamette Law School in
1972-73—I stayed in California until I moved
to Oregon after law school in 1975.
My upbringing was pretty much what
the 1950s had to offer children. Mom stayed
home with us. Dad went to the office. I should
say my mother started working when I was
a teenager. First she went to school, because
she’d gotten married at 18; she’d done a year
of nursing school but dropped out to marry
my dad. She’d had three children by the time
she was 25. So when I was in probably junior
high school she went back to school. She was
going to become a teacher. Then there was
a glut in the teacher market so she dropped
out of college after finishing a couple years
and went to work for Polaroid Corporation
in a distribution center. And that’s actually
where I had my first job being a file clerk at
her distribution center. That’s where I learned
the power of the people throughout an
organization, something that has stood me in
good stead as I’ve moved through life.
JD:
What drew your family to California?
That was a long ways.
EP:
Actually, my dad was looking for a job
in the Northeast because my mother was from
the Northeast; she was from Connecticut. He
sent his resume to somebody who said, “I
don’t have a job for you but I know somebody
in California who does!” And so my dad got a
job in California and we moved to California.
My dad was in real estate and
California was a wonderful place to be in
real estate in the early 1950s. There was a
lot of expansion going on. He helped lease
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shopping centers; he did corporate real
estate work. And California was growing
like gangbusters in that period of time. We
lived in Southern California first, in the Los
Angeles area. It was a great place to be a
child. It was warm. You could swim much of
the year. You could play outside most of the
year. It probably wasn’t so great a place to be
my dad and drive around in your car. It was
big and there was a lot of air pollution.
When I was in junior high school we
moved to the San Francisco Bay Area to a
placed called San Mateo, California, which
is near the airport. My dad still lives there
to this day. My mother is deceased. He still
lives in the house I went to high school in. So
I went to high school there. I went to college
at UC Berkeley, because when you were a
California kid the price was right. When I
was going to college there was no tuition and
it was a pretty good education. When I got
done as an undergraduate, then it was time
for law school. But I’ll let you ask me any
other questions you have about my childhood
before I move on to law school.
JD:
[chuckles] Thank you. I have a few. [EP
chuckles] Were you living in more of a city or
a town, or more suburban where you were?
EP:
It was quite suburban. College was
actually much more urban for me. I had
grown up in suburbs. As a young child we
lived in the San Fernando Valley. San Mateo
was quite suburban. There wasn’t a lot of
public transit. We moved to where we lived
and I went to high school because we could
walk to all the schools. They were all close by.
We could walk to the downtown. And that
was probably pretty radical in those days,
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but since there wasn’t a lot of public transit
available and my mom was working, we
needed to be able to get to where we were
going on foot.
JD:
It’s true. One doesn’t associate walking
with Southern California. [EP laughs] And
you talked about it was great to be outdoors.
What were some family activities or things
that you liked to do particularly?
EP:
Well, we went camping as a family
and we had some wonderful trips. There
are a lot of national parks. We went to Death
Valley, and we went to Bryce, and Zion,
and Lake Mead. California State has quite a
few campgrounds and we camped in some
of those campgrounds. So we had some
adventures that way.
As a kid I liked skateboarding. That
came of age when I was in third or fourth
grade. Riding my bike. We used to just go out
and climb around in the backyard. We lived
on a gully and we would climb down into the
gully and look at the animals and the flora. So
there were places to have adventures.
JD:
Were there a lot of family
responsibilities? Did you have chores that you
had to do or things that you were required to
do?
EP:
Well, the 1950s were pretty sexist so
my sister and I helped my mom with the
dishes. We set the table. My brother took out
the trash. There were girls’ jobs and boys’
jobs in that era and we did the girls’ jobs. But,
you know, I can’t say that we were terribly
put-upon children. Our main job was to do a
good job in school and to be responsible kids.

Early Interest in the Law
JD:
What was your view of school? Did
you have favorite subjects and what were
they?
EP:
I liked history, social studies a lot,
because I thought it was interesting to see the
parallels between historical events and current
events. I liked current events a lot. I remember
in the fourth grade, we were assigned with
following a news story through the course
of a year. My assignment was to follow the
Common Market, which was the precursor of
the European Union. At the time the Common
Market had six countries as members, sort
of the core of Europe. So it’s always been
interesting to me that the European Union
came out of that and its grown and expanded
well beyond what it was back when I was in
fourth grade. But I was tracking that story.
I remember lots of time spent with
National Geographic and learning about
various foreign countries, learning about
how differently different parts of the world
existed. You know, there’s so much to learn
when you’re a child. The curriculum was
pretty prescribed up until high school. In high
school was the first time you actually could
start to see your way towards, what should I
do? Do I want to go to college? Do I want to do
something else? And, of course, it was always
expected we were going to go to college.
At the time I know my father was quite
adamant. As a woman, he said my choices
were: I could become a teacher, I could be
a nurse. He didn’t think the business world
treated women very well. He said he worked
with a woman who was probably the smartest
of the group but made less money than any of

the men made and while she did a lot of the
work, she got no titles. So he just didn’t think
the business world was the right place for a
woman.
The reason I ended up going to law
school was when I went to college I had to
decide, was I going down the science track
or was I going down the social science track?
I wasn’t going to be English major, or a
literature major; that just didn’t do it for me.
And although I liked history, I couldn’t figure
out how you were ever going to earn a living
being in history. I took some science classes,
but Berkeley is quite famous for its science
programs and its engineering, and you have
to be pretty darn serious if that’s the direction
you want to go because there are a lot of
people who are headed to graduate school in
a place like Berkeley. I decided that I wasn’t
serious enough about science to want to be a
science major and that I really did want to go
into one of the social sciences.
So then I looked at what were the
choices at Berkeley, which were many. I
decided on criminology because it was a
smaller program. It was a separate school. It
drew on many different types of social science,
and I thought it would be an interesting
subject matter. And it was an interesting
subject matter. But I also decided that I really
didn’t want to do criminal justice work. When
I got done with school, there was a lot of
research money at the time—there was LEAA:
Law Enforcement Administration; I forget
what the two As stood for. [Law Enforcement
Assistance Administration] So if you wanted
to go on and get a doctorate degree there was
money to do research. But I really didn’t think
that was necessarily where I wanted to go.
And law school, in essence, seemed like it met
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my needs. It was very practical. You could do
some good for the world. It was flexible. There
were a lot of choices when you got done.
My father tried to persuade me that
it was a bad idea. [JD coughs] But I said no, I
thought this was where I wanted to go. And
there were a number of lawyers in my family.
My grandfather on my father’s side of the
family had been a lawyer. I had uncles on my
mother’s side of the family who were lawyers.
So this seemed like an appropriate place, a
direction to go.
JD:
Would you consider your grandfather
or other family members sort of role models
that influenced you?

Role Models & Influences
EP:
Actually, they probably were less role
models than—there was a woman I met when
I was a junior in college. We had a pre-law
society at Berkeley. We would have various
speakers who would come and talk to us. And
she was doing a lot of Title VII work. Title VII,
which prohibited discrimination based on race,
national origin, and sex, had passed in the ‘60s.
The litigation had started in a serious way in late
‘60s, early ‘70s. So I would have been a junior in
college in about 1970-71. She was suing several
large corporations over what she alleged were
certain sexist practices. And, of course, in those
days, they wrote rules that were black and
white. They engaged in practices that were
very different than anybody would do today.
One lawsuit involved the Bank of
America. It had a rule that women could not
serve in international banking because they
were not tolerated in certain foreign countries.
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But to progress through the bank, you needed
international experience. So women were kind
of in a catch-22. So she sued saying this rule
violated Title VII. [Narrators note: The female
lawyer I worked with was Barbara Ashley Phillips.]
Western Airlines, which was an airline
company that was ultimately merged, boarded
aircraft a certain way. They said the gate
agents needed to be strong enough to carry
passengers up the walkways, because in those
days you had little walkways. And there were
other airlines that had figured out how to do
this using equipment. So the fact that women,
maybe, weren’t as big and as strong as some of
the men didn’t matter so they were using gate
agents of both sexes. So that was a question
that had to be litigated.
Stewardess, at the time, if they got
beyond a certain weight, they got fired. And
that was a question that had to be litigated.
Most stewardesses in those days were women;
there were not many men who were doing that
job.
JD:
So you’re talking about by the time you
were at college. When you were growing up
in your family were there family discussions
about what was going on in the women’s
movement, the civil rights movement?
EP:
There was a lot of discussion about the
civil rights movement because the civil rights
movement was going strong in the ‘60s. You
know, the ‘50s were pretty stable. The ‘60s—
remember I was in California—California was
light years ahead of certain parts of the country
and the civil rights movement was going
strong. I remember going to some protests
with my family and there were discussions
about some of the national events that were

happening around the civil rights movement.
There were a lot of those events in the early and
mid ‘60s.
I remember clear as day when
[President John F.] Kennedy was shot. That
was one of those defining moments for my
generation. Then Lyndon Johnson taking over,
and of course he implemented much of what
had been Kennedy’s vision of the Great Society
and a lot of the non-discrimination provisions,
and the Public Accommodations Act were all
brought to us on the early days of the Lyndon
Johnson administration.
Then we got bogged down in the
Vietnam War. That issue became front and
center.
JD:
Mm-hmm. Do you remember more
details about some of the protests that your
family went to? Who sponsored them, or who
spoke, or what were the issues specifically?
EP:
Well, some of the protests were just
to show solidarity with the people who were
demanding civil rights. Some of them would
be in San Francisco. Some of them would be in
San Mateo where I was growing up. Typically,
there would be, you know, a short march and
then some speakers. I don’t really remember
specific speakers. I do remember some of the
protests once I got to college because, of course,
my college days were filled with protests, at
least the first two years were.
JD:
You mentioned that your mother was
from the Northeast, so I’m guessing that there
was family spread out around the country.
EP:
My dad was from Cleveland, Ohio. My
mom was from Hartford, Connecticut. They

met because my dad was going to the University
of Pennsylvania, Wharton School of Finance,
and my mother, one of her neighbors when she
was growing up, was going to the University of
Pennsylvania. So she introduced my parents.
My mother would go to Philadelphia, which
isn’t very far from Connecticut, and visit
sometimes.
JD:
You’ve talked about your earlier years
of education. Were there extracurricular
activities that you were involved in that were
important to your development?
EP:
When I was in high school I was in
an organization called Junior Statesmen of
America (JSA). It was just like what it sounded
like. Basically, the high schools were chapters.
And then we elected a governor of the state. Ed
Meese and a number of other people were on
the board of trustees. We learned a lot about
government in the process. It was quite time
consuming.
The summer after my freshman year
of high school JSA ran a summer program at
Stanford. It was about six weeks long. It was
residential. The girls lived in one fraternity
house and the boys lived in another fraternity
house. Then we went to classes on campus
taught mostly by Stanford professors.
We learned more about government and
economics. There were about eighty, eightyfive kids. So I met highschoolers from all over,
but these were achiever-type kids. And—[Pause
in dialogue while cell phone is turned off.]
EP:
There we go. Sorry about that. What
was the question again?
JD:

You were talking about your summer
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at Stanford. You were there with kids from all
over.
EP:
Right. It was very intense. I mean, we
stayed up late. We studied and we talked. It
was a little taste of what college would be like,
although you could not sustain the level of
energy we sustained for six weeks through a
school year. But it was kind of an eye opener
that it’s a bigger world out there. I met students
from around California. I think everybody was
from California, but California is a big place.
So, you know, the world was growing.
And I did spend a couple of summers
with my grandparents; I would visit my
grandparents in Ohio and in Connecticut.
That’s when I learned that the country was
actually quite diverse, that it wasn’t all the
same as growing up in California. It mattered
more who your family was in Connecticut,
what people had done, what religion you were.
Whereas in California, everybody had arrived
fairly recently, by and large, and those things
didn’t matter as much.
JD:
Was religion an important aspect of
your family culture?
EP:
I wouldn’t say it was important. It was
certainly present, but not terribly important.
We went to Sunday school.
JD:

What denomination?

EP:
Jewish. In tenth grade I got confirmed.
So, my parents belonged to a Reform temple,
but I can’t say that it was the be-all-and-endall of my life. It didn’t influence who were my
friends and who weren’t my friends. I don’t
think it necessarily influenced who were my

6
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parents’ friends and not my parents’ friends.
JD:
Mm-hmm. When you were realizing
that there were different cultures and a lot of
diversity within your family, and in different
parts of the country, were they reacting to the
ideas and values that you were talking about as
a Californian?
EP:
Well, if you remember The Beatles were
popular and sort of the pop culture was coming
into being in the ‘60s. A lot of the people my
age, the young people, they were in awe that
I came from California, because The Beach
Boys were popular and there was a sense that
people from California were different, they
were ahead of the curve. And there was a lot
that was desirable about California.
JD:
Were there parts of those different
places that you were attracted to? Or you just
thought California was the place to be?
EP:
I liked the fact that it was green in other
parts of the country. They got a little rain in the
summer. I liked the fact that there were seasons,
not that I wanted to live through a Northeast
winter, [JD chuckles] but the summer was hot
and humid in the Northeast and I didn’t care
for that. I was used to heat but not humidity.

Social Activities
JD:
You said that the leadership course that
you were involved in was very time-intensive.
But was there time for social activities?
EP:
There was time for social activities and
it was probably my first exposure to a really

integrated environment. There was a real
effort made to make sure that people from
different races, from different socio-economic
backgrounds, were there, because my high
school was quite homogenous. I think those
were the times we lived in, that things were
pretty homogenous. For all I know they are
still homogenous in the suburbs. I haven’t
lived in a suburb for many, many years, so I
wouldn’t know. But it was really interesting
to me to actually encounter and talk to people
who were growing up poor.
I was growing up, [Narrator’s note:
in a standard nuclear family. In those days,
most] families were mom, dad, and kids.
There wasn’t a lot of divorce in the 1950s and
early ‘60s. These people had encountered
more single-parent families. They were
more excited about the fact that we were
getting three meals a day. To me that was just
something you assumed would be true that
you would get three meals a day. They were
more excited about the fact that we had great
recreational facilities. I was used to having
pretty good recreational facilities.
And the other thing is there were
students of different races who were just as
middle class as we were—the doctor’s kids.
What I decided was this was more economic
than it was racial, because the kids who were
growing up in the suburbs like we were and
had the same background we did, we could
relate to them more than we could relate to
the kids who were growing up poor.
JD:

JD:
Mm-hmm. What were your duties as
the girls’ athletic manager?
EP:
I ran the intramural program—I and a
bunch of other people—for the students. And
there were six or seven hundred students in
our school. We had a pretty active intramural
program. It was a matter of organizing the
tournaments and the teams and that sort of
thing. It was more administrative than it was
athletic. But you did it under the supervision
of one of the gym teachers. And, of course,
having administrative duties is something
I’ve done all through my life. So it was right
up my alley. [chuckles]

Summer Jobs

Mm-hmm.
And were sports of interest to you at

JD:
You mentioned that you visited in
summers with family across the country. Did
you ever have summer jobs or after-school
jobs?

I was the girls’ athletic manager in

EP:
I did. I had several. I had a job as a file
clerk for Polaroid; I think I mentioned that,

all?
EP:

junior high school, but I didn’t play any sports
competitively in high school. For a couple
of years, we lived in a neighborhood that
was a self-contained, seven-hundred house
subdivision and it had a recreation center. I
swam on the swim team. I fenced. So I did some
things at the recreation center. And in high
school everybody had to do athletic things.
It was just a standard part of the curriculum
in those days. I enjoyed the outdoors, but that
really wasn’t where my interests lie. In college
I took up backpacking. But I didn’t think I was
going to be a great athlete.
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when I was sixteen. You had to be sixteen to
work legally in California. I would work ten
hours a week, two hours a day, after school.
And they paid me; I think it was $1.65 an
hour. Minimum wage was $1.50 at the time.
So each week I’d get about—they’d take out
some Social Security—so you know, I’d get
my fifteen, sixteen dollars. I saved up enough
money over the school year to get a stereo
when I went to college.
And then I had a summer job. I
was working for a company that produced
large print books for visually handicapped
students. Now this is something that was
hard for people to believe that it took a special
company to do this, because now you would
just blow up the print on your computer. But,
of course, nobody had a computer in that era.
These were students who could
see a little bit so they weren’t going to use
Braille, but they needed much larger print
than standard print. So you would take the
textbook that they would use—the school
would send the textbook—and you would
cut it open. You would take the individual
page and you would make a photograph of it.
And then you would send it out to be printed,
and they were put in eight-and-a-half by
eleven binders, several volumes just to make
one book. They would tell you how big the
student needed the print to be and you could
blow it up whatever amount.
I figured out a mathematical way to
figure out how much you could put on each
page. So I was considered a good employee
of the company since I was able to help figure
that out. But, the jobs were cutting open the
book, photographing, punching holes in the
pages when they came back from the printer,
putting them in binders, and putting the
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binders in boxes and shipping back to the
school district.
JD:
How did you come across that kind of
job? It seems fairly unique.
EP:
I knew a kid whose mother ran the
company. And she did this for school districts
all over the country. There were a lot of school
districts, because students were mainstreamed
at that point and they had to provide them
with useful material. This was a way to get
them the textbooks that everybody else was
using in the classrooms.

Family Political Views
JD:

Mm-hmm.
I know we’re kind of jumping around
here a little bit, but you mentioned your family
going to civil rights protests. Was politics a
big part of your family’s orientation as far as
party politics or being involved more—
EP:
I wouldn’t say it was a big part. But
certainly I’m somewhat unique in that one
of my parents was a Democrat and one of
my parents was a Republican. So they had
spirited discussions in my household. I think
only fifteen percent of households have two
adults of different parties. So it made for some
interesting, lively discussions to have two
really different points of view about what’s
the role of the government. How much good
can the government do? What should really
be in private sector? Fiscally, what should the
government do? How about taxes?
People have to understand too that at
the time things were really different than they

are today. Abortion was totally illegal. That
was kind of a hot-button for a lot of people.
You can just wind the clock back for my
childhood because a lot of things that we take
for granted today were not accepted practices
in those days.
JD:

Mm-hmm. Yes, there was E.R.A.

EP:
Right. The E.R.A—it’s still amazing
to this day that the E.R.A never became law.
That you couldn’t get the necessary number
of states to pass the E.R.A.
JD:
That was an issue, as was abortion
and several others that really seemed to be
the genesis of the more conservative-right
political movement as opposition as those
specific issues developed. I’m not sure how
much of that was a part of the landscape
where you were growing up.
EP:
Well, right, it just wasn’t! Of course,
abortion wasn’t legal. And pretty much—
when was it, the 80s, the 90s, when the Right
grabbed on to legislation as a way to legislate
a moral code? I suppose it was a reaction to
the abortion decision.
JD:
Sure. And, the Stop E.R.A. that
had developed during the ‘70s when the
ratification process was underway may have
been a factor in some of that, too. The Eagle
Forum and Phyllis Schlafly really got going
about the anti-E.R.A.
EP:
It’s interesting to me to watch some
of the retrospectives about the women’s
movement in the ‘60s and ‘70s and see the
people who had been the sort of icons.

There were plenty of schisms within the
organization. I remember there was a lot of
process going on. I’ve always been a really
practical person. I always thought about what
people wanted: We could do this! We could
do that! What I didn’t understand is that some
people just wanted process. It took me a long
time to understand that people just wanted
process.

UC Berkeley
JD:
So you’ve made your way and you’ve
decided that UC Berkeley is a good fit for you
to continue your education. Talk a little about
arriving on campus and what some of your
first experiences were.
EP:
Well, I was only sixteen when I
finished high school because I got out of
high school a year early. I was ready to go
to college. And I had to decide where I was
going to live at Berkeley because you had
your choice. It’s a big school. There were a
number of dormitories with four big towers
and then a central dining hall. But I didn’t
want that level of interpersonal life where you
lived in this big, concrete tower. So I found a
house that I thought was a good fit that was an
independent co-op. There were twenty people
there. It was up by the football stadium, so it
was with a lot of the fraternities and sororities,
and the band house was on the street we
were on. There was a house mother. I made
a number of friends there who have been lifelong friends for me. There is a group of six of
us who are still in touch to this day. We go on
a vacation at least once a year together. And
people live all over the country at this point.
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Somebody’s in Alabama and somebody’s in
Texas, but we’ve all stayed in touch, especially
now that the kids are all grown. In fact, the
children are now in their thirties and forties.
These were people—some of them
were juniors, because California had a system
where they encouraged people to go to junior
college for two years and then transfer to the
University of California or a California State
school. It was a way to live at home and save
some money. It was free to go to junior college.
And they gave you priority when you wanted
to transfer because that was how the system
was set up. So, probably half the people in the
house were juniors. A number of my friends
were a couple of years ahead of me in school
and three years older than I was. So, it was
interesting.
For many of them, they lived in a
house which was a co-op because it was less
expensive than the dormitories. That really
was not the reason why I picked the coop to live in; I just liked the house. I liked
the fact that it was small and I would get to
know people. I liked the set up. There was a
sleeping porch and then you shared a room.
So, if you stayed up late studying somebody
else could go to sleep. All that seemed like a
good organizational approach to me. And I
liked where the house was. It was up above
the campus in a nice area of Berkeley. For
people who know Berkeley, at the time it was
kind of wedged between a really poor area
and a really rich area. It was kind of right at
the base of the hill. Now it has since become
much more yuppie-ized. But at the time there
were a lot of poor people, a lot of crime in
the flat part of Berkeley once you went a few
blocks beyond campus. So, it was safer to live
up towards the hills. There was less crime.
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1960s Political Protests
JD:
What was the campus like at that
point? It had grown and changed a lot, but in
the ‘60s and ‘70s when you were there?
EP:
[chuckles] There were protests and
issues every term I was there until my second
year. The first term was Eldridge Cleaver and
he was going to be a guest lecturer several
times in a class. The Board of Regents passed
a special rule to stop that from happening. So
there were protests about that all term long.
JD:
You might just say what his affiliation
was for people who might not know that.
EP:

He was a Black Panther.
So, then the next term was people
protesting about the policies, the racism.
They declared a state of emergency and every
day about eleven o’clock the California State
Highway Patrol would arrive because there
would be protests at noon in Sproul Plaza.
They would eat their lunch and then they
would put on their riot gear and at noon they
would march down to Sproul Plaza and the
students would assemble for the protest. They
would shoot tear gas and we’d have some
speakers. Then the students would disburse
and go back to class. They would get back in
their cars and go away.
And then the spring term was People’s
Park. People’s Park was just a plot of land
about four blocks from campus that some
people decided to take over and turn into
a park. I think the University might have
owned the property. It became a huge rallying
cry. There were protests. Some people were
shot. And they brought in the National Guard

because we were so out of line. That was
when I learned about what life was like if you
had the National Guard, when you have a
helicopter overhead. At one point, I remember
sitting in a classroom and the protestors came
by. They started throwing rocks through the
windows. The professor said, “Oh I think we
better move over closer to the wall.” [chuckles]
But that’s how it was my first year so I was
kind of surprised my second year when
things calmed down and you actually had
to do all the work and there wasn’t quite as
much excitement on campus.
JD:
Were you more of an observer of the
protests or a participant in the protests?
EP:
I would say I was probably more of
an observer. You know, occasionally I’d go
and I’d listen to the speeches. But mostly I
was there to get an education. To me it was
interesting, but I didn’t understand how
marching around in a circle or being shot
with tear gas was going to change anything.
[small pause] And you know, I think it was
my second year of college that Kent State and
Cambodia happened,1 and that was a huge
deal. The school shut down and people were
encouraged to drop out of college as a protest.
I remember thinking, “Well if I drop out of
college what will I do?” I did know a number
of people who dropped out of college and I
even went on a few job interviews. I decided
maybe I should stay in college. So that’s why I
say, I’m kind of practical. You know, I wanted
to think through what the consequences
would be because I knew if I dropped out of
college, I wasn’t going to get supported any
more. I was going to have to support myself.
So what was I going to do?

Studying Criminology
JD:
So amidst all the protests, you
mentioned criminology. Did you know that
that’s what you were going to be involved in
when you went to Berkeley or that became clear
to you while you were there?
EP:
It became clear. I sat there with the
catalogue—first of all; there were requirements
when I started out. And so your first year, you
buckle down and say “I might as well get these
requirements out of the way.” Like you had to
take four terms of language. For me this was a
problem because I’m not very good at foreign
languages. So I decided to take Latin because
you don’t have to talk! Not much Latin is
spoken. It was only three days a week and all
the other language classes were more days a
week. What I didn’t know was Berkeley only
gave a PhD in romance languages. They didn’t
give a PhD in Spanish and a PhD in French. So
because of that, all the people who were getting
PhDs had to take Latin. So my class, half of it,
was graduate students in language, and then
there were the rest of us. I’m competing against
these people who know several languages and
for whom language comes easy. I made my way
through. And, of course, after I was all done
they changed the requirements. [both chuckle]
You had to take, I think, it was three
or four science classes. But Berkeley had a
wonderful series of classes called the “10”
series that was made for the non-science major
where it was just an introduction to interest
you in that subject matter. I took zoology and
genetics; those were great classes. Astronomy.
I really enjoyed those classes. But there were a
whole series of requirements like that that you
had to take.
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And then I took the basic intro classes to
psychology, and sociology, and anthropology
because I wasn’t sure which social science.
Basically I concluded that they all had their
own language and that you needed to learn
the language in order to succeed in the field,
and it was a question of what approach did
you want. I liked criminology because it was
cross-disciplinary. You would learn a little
psychology, a little sociology.
JD:
And you said that was a separate
program and it was fairly small.
EP:

It was.

JD:
Had it been a program for some time?
Was it fairly new when you were involved?
EP:
I think it had been a program for
some time but it had evolved as to what it
was doing and what it was about. Berkeley,
of course, was fairly liberal in terms of what
their approach was, but at the time I think
there was a lot of hope that you could use
the criminal justice system to get people back
on track and get them back into society, as
opposed to what has become a country that
incarcerates an incredible percentage of the
population and for whom the criminal justice
system is not helpful to getting back on track.
JD:
Do you recall where that philosophy
of “we can use the criminal justice system to
get people back on track,” where that was
emanating from and how that—
EP:
Well, I think it was that management
of prisons felt that way in many places.
Legislators felt that way in many places. There
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was a lot of money being allocated to—part
of the Great Society was you want people to
succeed. So it was not just people who were
poor; it was people who weren’t playing by
the rules. You wanted to give them a path
back in. And I remember in particular I took a
prisons class where they looked at prisons in
several countries. Some of the Scandinavian
countries were very interesting in how they
took people who had broken the law and they
took chances! Because if you’re going to start
putting people back in society you’re really
going to have to take some chances.
And sometimes it worked out and
sometimes it didn’t work out. But they were
trying to figure out who they could get back
into society, which were many people. And
then, for the few people who you can’t get
back into society, they would have some
alternative for them. But, as time went by,
that was not how the criminal justice system
evolved.

College Life
JD:
Were there specific courses or
instructors that really influenced you? College
is often a time of developing your own
philosophies and approaches to life.
EP:
I would say that, for me, college was
an opportunity to live on my own, a chance to
get to know a lot of people. Berkeley, because
it is a big school, I had a lot of big classes.
There were a lot of really talented professors,
but they would give the big lectures, and
the lectures might be two hundred to five
hundred students. And then you would have
a graduate student, the teaching assistant,

who would teach the smaller group of twenty
or thirty of you. They were talented people in
their own right.
But one of the things I would say
Berkeley was really good at was: here’s a lot
of material, figure out what’s important, and
be ready to tell us about it in your final exam
or the paper you’re going to write. That’s
good training for life, I thought, because a
lot of places have people memorizing things
but they don’t have them figuring out what’s
really important. I found as a judge later on,
it’s like the lawyers write these long papers,
I have to figure out what’s really important
and make a decision. So my college education
was probably good training for that analytical
approach that ultimately stood me in good
stead.
JD:
And aside from the protests, I’m
assuming there were other interesting
activities going on around campus. They
often attract renowned lecturers or, you know,
other types of events. What were your social
experiences there?
EP:
Well, there were always lots going on.
That’s one of the advantages of going to a big
school is there’s lots going on. There would
be concerts. There would be lectures. And we
would get the school newspaper and you’d go
through it. To the extent you had free time,
there was always something going on. I had
my first backpacking experiences while I
was in college and that was kind of fun. That
was not something I had done as a child; I
had done car camping but I had never done
backpacking. And so that was something that
some of my friends turned me on to and that I
did for a number of years after that.

California has some wonderful areas.
I was surprised when I moved here because
the mountains are more volcanic here. In
California they are more glacial where you’ve
got the scoured granite. You hike at a higher
elevation, by and large, in California there’s a
lot of a hiking at eight, nine, ten thousand feet.
That is not true here. Here it’s more five, six,
seven thousand feet.
JD:

Any favorite hikes that you recall?

EP:
Yes. I loved—I was hiking the John
Muir Trail in segments of thirty-five or forty
miles. And there’s a lot of up and down.
You start in the valley floor and you go up
to Tuolumne Meadows, and then you go out
of the park. Those were very special times,
those weeks I would spend hiking. That was
where I actually decided that maybe I wasn’t
going to go to Nepal after all because in Nepal
you’re at a pretty high elevation, and boy did
I get a headache once you got above eleven
thousand feet. It didn’t subside until I went
below eleven thousand feet. So I decided that
really elevation wasn’t for me.
JD:
And what about social scene as far as
like dating or something on a more personal
level? What was that like during college years?
EP:
Well, certainly people were hanging
out. I had a series of boyfriends. And the draft
was really big. People sort of forget about it
because the draft has gone away. The lottery
happened while we were in college so all the
guys were going to be assigned numbers. I
remember sitting at the edge of my chair. We
knew what the birth dates were of our friends
and some of them drew pretty low numbers
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and some of them drew pretty high numbers.
So that was a big deal because most people
we knew didn’t want to serve in the military.
There were a few who did and went on to
serve in the military.
Often dates would be coffee or just
hanging out, playing music and talking.
There was a lot of just hanging around
and talking going on in college. It might be
studying. It might be talking about the classes
we were taking. Once a week we’d go to the
grocery store. We didn’t have a car. One of
the boyfriends would drive us to the grocery
store. The boys often had cars. I remember,
because our budget was twenty-five dollars
for four of us for food for a week. That was
when I learned about how cheaply you could
eat. [JD chuckles] And you know, food was a
lot less expensive but you still didn’t eat real
well on your twenty-five dollars for four of
you for a week. You had to plan.
None of us had cars. I remember
I could go home and see my parents, but it
would take me about an hour and a half or
two hours. I would ride a bus to San Francisco
on the AC Transit System. Then I would get
a San Francisco city bus to the Greyhound
station, and then Greyhound ran the bus
down the peninsula. It would stop at every
corner where somebody wanted to stop until
it got to my parents’ house. [chuckles] It took
about twice as long as it would take in a car.
JD:
Did you remain in that same collective
house the entire time you were at Berkeley?
EP:
No. After our first year, then we went
off and got apartments. So I got an apartment
with three of the women I had lived with.
Then two of them graduated and my third
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year I got an apartment with the one person
who was still in school. Then my fourth year,
which was only two quarters because I was
ready to graduate, I went back to the coop
house. I was there for two quarters.

Applying for Law School
JD:
So, where in your college years did you
figure out that there was going to be a next
step? There was going to be graduate school
or something, or specifically law school?
EP:
I think by my junior year I knew I
had to figure out what I was going to do
next. Either you had to get a job, and so you
had to say “Well what would I be prepared
to do with my B.A. degree in criminology?”
Or you had to go to graduate school. If you
were going to go to graduate school, what
were you going to go to graduate school in?
So I think by my junior year I was doing some
volunteer work with the lawyer I mentioned
earlier who was doing the E.E.O. work [Equal
Employment Opportunity] She was doing a
lot of discovery and I would help her with
some of the discovery. In those days before
the computer, you needed somebody to do all
the filing and the organizing; I would help her
with some of those things. I got interested in
going to law school.
So I decided to apply to law school
my senior year of college. And, it was pretty
much a foregone conclusion by the time I hit
my senior year that I was going to go to law
school. And some people I know took some
time off after college because they wanted to
work for a little while. I said to myself, “Okay,
if I do that I’m going to make about this much

money. And, I’m going to probably have a job
I don’t really like very much. Maybe it makes
more sense to just go ahead and go to law
school.” So I went straight to law school. I was
just shy of my twenty-first birthday when I
started law school.
JD:

Did you apply to multiple schools?

EP:
I applied to five schools, which was
probably par for the course at the time. Now
I think people apply to even more schools.
You wanted to pick some that you were sure
you would be admitted to, some that were a
bit of stretch. So it was a continuum. My first
choice was UC Davis, because it was a law
school of about five hundred students, so it
was a manageable size; each class had about
one hundred sixty or one hundred seventy
students. It was a relatively new law school
at the time. They had pretty good resources
because they were part of the University of
California system.
But I’d had enough of the urban
environment. I didn’t have a desire to go to
Boalt Hall and live in Berkeley for another
three years. I did apply to Hastings, which
was an even bigger law school. It’s part of the
University of California. It’s in San Francisco.
I wasn’t wildly enthused about it, but it was
easier to get into than UC Davis was at the time.
My safe schools were Willamette in Salem and
Cal Western in San Diego. And then I applied
to the University of Colorado just because I
thought it would be fun to live in Colorado.
I like to ski. It was in the mountains. It was in
the outdoors. It seemed like a good fit to me.
What I didn’t bank on was I would
get into my safe schools and then I would
be wait-listed in my three more “stretch”

schools. And that’s exactly what happened to
me. Ultimately, I was admitted off the wait list
at both Hastings and University of Colorado.
But at that point I had already arranged for
housing in Salem. Where I really wanted to
go was UC Davis and I had reason to think I
might get in off the wait-list there because I’d
been in touch with the dean of admissions. He
said, “Oh, there’s always some movement.” It
was on the quarter system; these other schools
were on the semester system. The semester
system starts earlier, it starts in August. The
quarter system starts in late September. The
movement happens right before school often.
So that’s when they’re admitting people off
the wait list.
I went to Willamette thinking, “If I get
admitted to Davis I’ll drop out of Willamette
and I’ll go to Davis.” I was not admitted to
Davis off the wait list. So I spent a year at
Willamette and then I transferred to Davis
after I succeeded at Willamette.
But, it turned out great because I’m
sure that’s why I ended up in the Northwest.
I met a lot of people from the Northwest. I
realized that I liked living here; I just didn’t
like living in Salem. You have to understand
that going to Salem in 1972, which was the
year I went to Salem from Berkeley, was
like getting in a time machine and going
backwards ten years. There had been one
woman who had graduated from the law
school the year I arrived. She had made for
herself a skirt that matched the ties she made
for all the guys in her graduating class. There
were thirteen women in my 1L class. That
was an unprecedented number of women.
I remember the first class, the first day, the
professor told a pretty sexist joke. To this day,
I thought—it caused the women in my class
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to bond together, but that would not have
happened in California. Many of my female
classmates were like, “Well, we’re likely to
meet our husbands here.” And I was like,
“This is really a hard way to get a husband!”
[both laugh]
JD:

And, perhaps expensive as well.

EP:
Yes [chuckles], although it was not
nearly as expensive in those days. Tuition
was $3,000 at Willamette the year I went to
Willamette. And it’s probably $40-50,000 now.

think they were going to give you an answer
by a certain date so I had all my mail sent to
American Express in Rome, Italy. And then I
changed my travel plans and never went to
Rome. It turned out I had been wait-listed at
all three schools so it really didn’t matter. I was
going to wait anyway. But I didn’t find that
out I don’t think until I arrived home because
there was no email in those days. You would
just go to the American Express office and get
your mail and send your little postcards and
aerogram.
JD:

JD:
What was the application process? I’m
sure it was a little different from institution to
institution. But just kind of broadly, what did
one have to do to apply for law school at that
point?
EP:
You had to take the L.S.A.T. test. You
had to fill out a form. And then you had to
write an essay about why you wanted to go
to law school and why you wanted to go to
that particular law school. And so you sat
down and you wrote those essays and you
tailored them for the particular school you
were going to. And you had to send them a
transcript to show them that you had done
your undergraduate work and what your
grades were. Every law school had its sort of
averages of who they were admitting. That
was the process.
The acceptances, I think they started in
January, and it was just a rolling acceptance.
I went to Europe. I took six weeks and went
to Europe in May and early June and I still
hadn’t heard from—I got into Cal Western
and Willamette right away—and then I still
hadn’t heard from the other three schools. I
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Mm-hmm.
Was this just a post-graduation
adventure in Europe? Or was there a specific—
EP:
Oh, it was just a post-graduation-seeEurope. In those days you could buy a Eurail
pass that was good for I think two months,
maybe it was three months. First-class train
travel for $200. You went over on a charter
flight that cost about I think $325 to go on the
charter plane. I’d saved up my money from
my summer jobs. This was “See Europe.”
I went to a lot of countries because I had all
the travel I could handle on that first-class rail
pass. I stayed at hostels, you know, a couple
bucks a night. I went to a lot of museums.
In those days, Europe was a really
different place than the United States. One
thing about the world is it has become much
smaller and more homogenous since things
have happened the way they’ve happened
and communications have happened more. I
remember going to England and being really
surprised when everything wasn’t wrapped in
plastic and they didn’t give you bags, because
I was used to that. When you got to Germany,
things were wrapped in plastic and they gave

you bags. [JD chuckles] So you realized that
there were a lot of things that could be very
different.
And I met some kids from other parts
of the world. I met some kids from Australia.
I ended up traveling with some women who
had just graduated from the University of
Indiana. There were a lot of American kids
wandering around Europe at the time and it
was good to get exposed to the bigger world
out there.

Gender Factor in Law School
JD:
So you come back and you find
out things haven’t turned out quite as you
were hoping. I’m also curious about, in the
application process, what role gender played?
EP:
Well, law schools were kind of at the
cusp at that point. Women were starting to go
to law school in larger numbers. In California
it was really larger numbers. My class at UC
Davis was I think one-third women, the class
behind us was forty percent women, and the
class behind them was fifty percent women.
Now, here in Oregon, Willamette was ten
percent women in my class. But that was a
big “up” from where it had been the prior
years. So, there was still a lot more gender bias
probably than there is today.
I remember one of my female
classmates who was very bright—she was
number one in our class—saying to one of our
other classmates who wasn’t necessarily such
a good student, “Well, what do you think of
the fact that they admitted so many women to
the law school?” All thirteen of us.
I remember him saying, “I think it’s

great because they reduced the admission
standards to let you in so there’ll be less
competition for the rest of us.”
So grades came out after the first term,
and Willamette at the time would rank order
you every semester. Three of the top ten were
women. She turned to him and she said,
“Okay, so what do you think now? Three of
the top ten are women.”
He said, “Well, I don’t think it matters
because I don’t think you’re going to get jobs
when you get out of school. It will be less
competition for us!” [laughing]
So, there was still a certain amount of
sexism that was going on. When I got out—I
assume we’ll get to that—people still weren’t
sure that there was really a place for women,
and women in numbers. They weren’t sure
kind of what sort of lawyers they were going
to be.

UC Davis Law School
JD:
You mentioned UC Davis was newer
and then you had the experience of comparing
it with Willamette once you transferred there.
Were you transferred or admitted there?
EP:

I transferred there.

JD:

How did that work?

EP:
Well, I had to apply. It was a similar
process to before but now I had one year of
law school behind me. They had to decide
how many transfer students they were going
to allow in. It wasn’t very many; it was like
ten or twelve. But they didn’t get anywhere
near as many applicants either, because most
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people just spent three years in their chosen
law school. And then they had a certain
number of people who’d washed out the first
year or decided it wasn’t for them, who had
left, so they were augmenting their class. So
they admitted me the second year.
The differences were: Davis is much
more of a school where professors were likely
to publish papers, so they were more ahead
in terms of what the issues were in the field. I
remember I had a couple of tax professors—I
took a lot of tax and business—and one
had been counsel to the House Taxation
Committee, the other had been in the Senate.
So they were able to provide a lot of the
background of this is why the law is the way
it is. I thought that was pretty interesting to
have that sort of background. The other thing
was they used no adjunct professors at Davis
at the time I was there, whereas Willamette
did use some adjunct professors. Adjunct
professors, they have the advantage of they
are practical and they know what’s going on
in the field, but on the other hand, they don’t
have the teaching background. And they’re
fitting teaching in with all the [pauses, searching
for word], the other things they’re doing. So it’s
more variable I would say.
JD:
Law schools tend to have sort of a
philosophy, a bit of a perspective. What would
you say UC Davis’s is or was at the time you
were there?
EP:
Well, I think UC Davis has always
prided itself—it’s called the King Hall School
of Law; Martin Luther King. They were into a
diverse student body. They were into making
a difference in society. So a lot of the students
had been out of school for a while and come
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back to school and they had an agenda. They
wanted to get this legal skill because they were
going to go help the farm workers, or they
were going to go help the Latino community.
So there were a number of people who’d been
out of school for a few years who had come
back.
Whereas Willamette was much more
people who were in the area. It drew more out
of the Northwest. It was a more conservative
student body. It had less of a philosophy of
“we’re going to change the world” and more
of a “we’re going to produce good lawyers
who pass the bar and are good lawyers.”
JD:
And, I guess I would ask the same
question of who were the influential professors
or courses that started to shape what you were
going to do with your law degree?

Law School Employment
EP:
Well, I should tell you I had a job
after my first year of law school in a general
practice firm, just a couple of guys. They had
a public-defender-type contract where they
would represent indigent defendants. They
also did some criminal defense, and then
they did a variety of civil practice, too. One
of the things that was being prosecuted a lot
that implicated their public defender role
was welfare fraud. These were people who
had basically scammed the system, getting
multiple welfare checks, so they would be
criminally prosecuted. They were most often
women with minor children and they were
struggling to survive. If you put them in
jail—they were guilty often—but if you put
them in jail, who was going to take care of the

kids? And now they had a felony conviction,
if they were convicted. You started to see the
hopelessness of this cycle because typically
they were put on probation if it was a first
offense, but now they had a felony conviction.
I’m not saying that what they did was right
because it wasn’t right, but their struggle
became even more monumental.
California, at the time, had decided
that there were constitutional rights connected
to being charged with drunk driving. You had
to be advised as to the nature of the charges
against you. That meant more than saying
“You’ve been charged with a violation of
Vehicle Code 2402.” You had to say “You’ve
been charged with driving while intoxicated
and that means your blood alcohol was greater
than .1,” and so forth. A lot of judges hadn’t
caught up with the State Supreme Court’s
holding. So one of the things we did as people
would be charged with more charges was we’d
go back and we’d get the transcripts of the old
sentencing hearings, and if they had not been
properly advised of their rights, and then pled
guilty, we’d go in and ask to expunge.
I was involved in writing the
paperwork to do that. I didn’t feel good about
that because frequently these people had
alcohol problems. You might have somebody
who had a whole series of convictions before
the same judge and you could expunge them
all. It was like they were starting over. So
they’d get their license back but they still had
an alcohol problem.
So, it was after that summer that I
really decided that I really didn’t want to do
criminal law. I didn’t want to be part of the
system. I didn’t want to be involved in people
potentially going to prison if you make a

mistake. If you do a great job somebody
who maybe should go to prison doesn’t go
to prison. I wanted to do something where
money was the measure.
I enjoyed tax. I took a lot of tax classes
in law school. I took a lot of business classes.
That’s how I ended up in bankruptcy was I
had a tax and business background. Of course,
it’s statutory and I liked statutes. You know,
somebody sits down. They think about the
policy. They think about how do you make
it hang together. As opposed to the common
law where it’s more evolutionary and you
have judges and juries thinking about where
they think you ought to go. To me that’s a little
more squishy than when you have statutes.

Law Review & Externship
JD:
And in addition to this hands-on
work that you were doing with the law firm,
what were the other experiences that you had
when you were in law school either doing
practicum or, I don’t know if you were on the
law review?
EP:
I did law review. I did, what do they
call it? An externship where you go and spend
the semester.
Law review—I’ll tell you about that.
Davis had a little different law review where
they would take a topic and that would be it.
The year I did it everybody had to write an
article about immigration. I wrote my law
review article about private bills. About every
ten years somebody writes an article about
private bills. Immigration is one of the common
areas where there are private bills as opposed
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to public bills which affect everybody. Private
bills affect one person. And this is a way some
people are allowed to stay in this country
outside of normal immigration channels.
One of the things I decided about
law review was the reason why judges loved
people who do law review is, first of all you
have to write reasonably well, but you really
have to be into citation format and stick-to-itness. Those are good attributes for a law clerk.
One of my partners once said something was
a test within a test, and I felt like law review
was a test within a test. Could you be picky
enough to make this perfect enough for it to
qualify for the law review? And I liked a lot of
the people I worked with on the law review.
They were a good group of people. They were
academically inclined, they were interested,
school was important to them; that sort of
thing.
My externship, I worked for the
Center for Law in the Public Interest in the
Los Angeles area. And the person I worked
with was trying to stop nuclear power plants
from being built. I worked on some briefs that
were used in connection with preliminary
injunctions and appeals of denials of
preliminary injunctions. I worked on trying to
stop the building of I think it was phase two
of the San Onofre Power Plant, which is in San
Clemente, California. At one point I went out
and I looked, because they hadn’t succeeded
in getting the preliminary injunction so they
were digging the big hole. You could see the
dump truck at the bottom of the big hole
getting its dirt. It looked like a little Tonka
toy. These were big holes they were building
for these power plants. I was struck by a lot
of it was scientifically based. How much we
raise the temperature of the ocean and what
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will the impact be on the fish? Those sorts of
things. People were using all kinds of legal
tools to try and accomplish a goal that didn’t
really didn’t have anything to do with the
legal tools you were using. But you would use
every tool that you could. I think that’s kind
of been the story of a lot of environmental
litigation that’s gone on is people are using
the tools that they’ve got.
And, of course, it ultimately turned
out that it was a good thing that they stopped
and slowed down a lot of nuclear power
plants because ultimately the decision was
not to build them anymore.

Focus on Tax Law
JD:
Is there a way for you to define
perhaps a bit more what it was about tax law
that appealed to you and you just kind of felt
this is the direction for me to go?
EP:
Well, with tax law, first of all I thought
it was interesting. There’s two ways you
appropriate money in this country when
you’re the government. One is the direct
appropriation. But the other is you provide
an incentive to somebody to behave a certain
way through tax policy. And the direct
appropriation most people are familiar with
that. But tax policy is probably far more
significant in terms of getting people to behave
in certain ways than is direct appropriation.
And so I was very interested in the policy
behind a lot of the tax laws that you had. And
the other thing is, of course, is who’s going to
pay for what? A lot of that is done through
tax policy, and that’s why we have such a
complicated tax policy.

But if you’re going to have a
government, and I think you’re going to have
a government; I believe in the government.
Then I do think you have to figure out how
you’re going to pay for it and what’s a fair
way to pay for it. And that’s all tax policy.
So I was interested in the policy side of the
tax law. And then you have to learn how to
implement it to accomplish what it is you
want to accomplish.
JD:
So when there are debates and
discussions going on among law students, are
there people who are thinking how are you
going to change anything through tax policy
versus civil rights legislation or something
like that? How did that play out among this
class there?
EP:
Well, there were largely different
groups of people. But there was some overlap.
And [chuckles] I think for many people tax
was just torture. You would explain why
you thought this was exciting and they
would be like, “Really?” Then for people
who were sort of concrete and practical, a
lot of the ethereal policy seemed pretty out
there. Well, really, what are we going to do
with this? If you want to impact people,
you have to not have a theory; you have to
actually do something. Doing something
means either an appropriation or creating
a program. Or it means legislation that gets
them to behave a certain way, from a legal
standpoint—there are other things involved
obviously. And so I was intrigued by in tax
law how do you motivate people to behave a
certain way and how do you spread the cost
of your government in a way that is fair and
equitable.

Law School Challenges
JD:
You’ve talked about some of the
positive experiences that you had in your
externship and the law review. What were the
challenges of law school?
EP:
Well [chuckles] the challenges were
just the intensity of it, I think. It’s a very
competitive environment. People are [pause]
much more focused on success than they were
as undergraduates. Undergraduates were like,
“Let’s have a good time!”—by and large—but
once you got to law school there were a lot of
people who were like “I got to do really well
on this test. And I’ve got to do really well in
school because otherwise I won’t get a job, or
I won’t get the job I want.” And people were
very focused on that level of competition.
Exams were just excruciating. I
decided early on I was going to type my
exams because I wanted to type my bar exam
because physically it’s tiring. It’s less tiring to
type all day than it is to write for all day. And
California, at the time, was three days when
I started. Three days of writing just didn’t
appeal to me. There was one person [chuckles]
who, as soon as we could turn over the test
he’d start typing. And the rest of us could not
figure out how he could start typing so fast.
It turned out he typed the question just to
distract the rest of us! [both laugh]
So, I didn’t appreciate that level of
competition. It just seemed too serious to me.
But on the other hand, I did appreciate that
people thought that this was where they were,
you know, actually going to earn their living.
So they were very focused on learning the skill
set that they were going to take on into life.
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JD:
So as you’re making these decisions
and liking tax policy and seeing the positive
aspects of going that direction, were there
mentors or advisers who you were relying on
or who were helping you shape this vision of
where you were going to go?
EP:
I don’t remember that there was
a particular professor in law school. The
professors were much more accessible than
the professors I had had as an undergraduate.
My classes were smaller. If you wanted to talk
to a professor they were there because this was
their full-time job. I had some seminars that
were fifteen to twenty students. And so, my
recollection is that the law school was great in
terms of being accessible to talk policy, to talk
about your classes.
I didn’t get a strong sense that the
professors necessarily had a lot of connection
to jobs out there in the world. That was kind
of your job to figure that one out. Part of that
was Davis; if you were in a place like Hastings,
more likely you would have professors who
had some practice experience because they
have a lot of retired, top-of-their-field people.
That’s kind of part of what makes them
famous. I didn’t spend a lot of time thinking
about “Well, where am I going to get a job
when I get done?” I applied for a few jobs I
think my third year of law school; didn’t get
them. Big law firms hired people and they did
not hire me.
When I got done with school it was,
where do I want to live? I took the California
Bar. I call it my hardest-earned magazine
subscription because I have never lived in
California. After the time the bar results came
out—California takes a while for the bar
results to come out, or at least it did at the
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time. It was Thanksgiving by the time the bar
results came out and I was living in Oregon
because I decided to come to Oregon. I took a
vacation after the bar exam and a friend and
I and her son drove all the way up the coast
to Canada and then back through the center
down the I-5 corridor. During the course of
that, I knew I wanted to stay in the West and
I wanted to live in an urban area. Those were
my two criteria because I wanted a specialty
practice. And I wanted to be in a place that
the cost of living was not so off the chart that
I could have a government job or flexibility
to choose what I wanted to do. The reason I
wanted to stay in the West is I just don’t like
the weather in the Northeast or the central
part of the country. I didn’t think I would fit
in well in the South and it’s kind of hot there.
So I figured I was going to stay in the West
somewhere.
Seattle was a strong contender. At
the time I arrived in Oregon they announced
they were going to have a winter bar for the
first time ever. And so that was 1975 they
announced that ’76 would be their first winter
bar. I thought to myself, “Well, okay, I’ve
taken the California Bar. I can take the Oregon
Bar,” because at the time the pass rate was
seventy or eighty percent for the Oregon Bar.
It was about fifty percent for the California
Bar. What I didn’t know was the time I took
the Oregon Bar the pass rate was thirty-four
percent. There were about a hundred people
who took it. There was no review course. And,
of course, winter bars always have a lower
pass rate than summer bars because you’re
talking about people who have failed the bar
the first time around. It was good somebody
didn’t tell me in advance the pass rate would
only be thirty-four percent. [chuckles]

Taking the Bar Exam
JD:

And so did you pass the first time?

EP:
I did pass the first time. I’m a good
test taker. [laughs]
JD:
Well, it’s definitely a rite of passage.
People do talk about preparatory courses or
not having passed the first time and kind of
regrouping and how that works.
EP:
Well, it’s interesting because I
thought—the California Bar was twelve
mandatory subjects and three optionals.
The Oregon Bar was twenty-five subjects
at the time. It actually included many of
the business subjects that I had taken: tax
and U.C.C. So I was actually pretty well
prepared to take the Oregon bar, more so
than somebody who had taken more the
social science kind of policy classes. Part of
the reason why I was a pretty good bar exam
taker was—remember going back to college
when I talked about how in social sciences
it was all vocabulary? Well, you know, a lot
of bar review in my experience was figuring
out what the vocabulary was for the
subject, what the concepts were, and then
demonstrating to whoever was at the other
end grading your exam that you understood
those. Oregon had thirty-minute questions.
California had fifty-five or sixty minute
questions. So they were more interested in
your analytical approach in California. They
were more interested in kind of “did you
know the subject matter” in Oregon because
you can’t demonstrate analysis as much in a
thirty-minute question.

JD:

Where did the bar exam take place?

EP:
The Memorial Coliseum in like a
little room in a flat part of the Memorial
Coliseum. I remember asking them why I
had to take multi-state again? I’d taken it
six months earlier in California and passed.
They said, “Well, they might use
different raw scores.”
I said, “Well, then get my raw score.”
And they said, “Well, they might
have different security standards.”
That never made any sense to me.
It seemed like if you were going to have
multi-state, you ought to have multi-state. If
you passed it, you passed it. If it was a raw
score thing, you should get the raw score.
But every state exercises a fair amount of
security with their exams. Or you should
say, “Okay, these states are okay. Their
security is okay.”
JD:
So are you one of many hauling
their portable typewriter into Memorial
Coliseum?
EP:
I had two typewriters in case one
broke! And, in fact, one of my typewriters
did break during the bar exam and I had
to switch typewriters. Remember, in those
days you had the electric typewriter, the
old Smith Corona electric typewriter. So,
anyway, because there were no excuses on
the bar, you just had to make sure you got
it right.
You know, I would guess a third of
the people probably typed. The types sat in
a separate room from the writers because it
would be distracting to the writers. But was
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glad I had typed my exams in law school
because I was ready for them.
Taking the bar exam was not a big
deal. I spent six weeks in a very disciplined
way getting ready for the Oregon Bar exam.
Basically, I got out my notes from California,
and I got out my class notes and I made my lists
and I memorized my— I took every subject
and got it down to twenty-five or thirty words
that I thought were the most important key
words for the concepts. Then when I’d see the
tort question I’d put down my list of twentyfive or thirty tort words. I’d try and work
those into the answers the best I could. And
just the process of getting every subject down
to twenty-five or thirty words forces you to
think through the concepts of that subject and
be able to articulate what the policies are and
what the important approaches are.
JD:
So as you’re doing this six-week
preparation, I’m assuming you’re staying
somewhere here in town?
EP:
Right, yeah I did. A friend and I rented
an apartment in Southwest Portland. I had to
get a job because of course I had to support
myself. I got paid seven or eight hundred
bucks a month and I ran the tax program for
volunteers, Volunteers V.I.T.A. It still exists
today. The IRS is the one who approves
these V.I.T.A .programs. Basically, for lowincome Americans, they get help doing their
tax returns. At the time, mostly it wasn’t that
difficult to do a tax return for a low-income
person. It has gotten far more difficult as the
years have gone by. Now we have tax returns
functioning as refund opportunities with the
Earned Income Credit. Last year with the
health care, the Affordable Care Act ramped
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in, now there are all kinds of forms that have to
be filled out if somebody has gotten a subsidy
from the government. So my friends who run
V.I.T.A. programs say it is way complicated to
do tax returns for poor people now.
But basically, I trained the group of
volunteers and I helped them when they
got tough situations. Most of them were not
lawyers. They were just people who were
trained to help low-income people with their
taxes. The Community Action Program I
worked for out in Hillsboro, there were a lot
of people who spoke Spanish out there. So
you wanted to have some volunteers who
were bilingual, who spoke Spanish. So, I did
that while I was getting ready to take the bar.
JD:
And then what was the wait after you
took it? You said it was several months in
California.
EP:
Right. I think it was April when the
bar results came out. But I got my job in the
bankruptcy court while I was waiting. So I
went to work in the bankruptcy court March
1, 1976, before the bar results had come out.
I didn’t need to be a member of the bar to
have my job as a law clerk here. When I got
my results and I got admitted to the bar, it
was really for my next job I needed that, not
for my job as law clerk. They were prepared
to hire a law student at the time, I think, so
they were happy to get somebody who had
actually been to law school and graduated.
[both chuckle]
JD:
Should we tackle your law clerk
position or are you ready to stop?
EP:

We can tackle my law clerk. I’m fine.

Bankruptcy Court Law Clerk
JD:
So, when we met before you mentioned
that you were the first paid law clerk for the
bankruptcy court here in Oregon.
EP:

Right.

JD:
Talk a little about how your job came
about.
EP:
Well, there had been a recession, I
think in 1973/74, and as is typical the filings in
the bankruptcy court had gone up a little bit
as a result of that recession. By the time they
got the positions—there was a fair amount of
lag time between the time the filings go up
and the time the positions were allocated—
the filings had actually gone down a little
bit. And the position they got was, I think,
a closing clerk position. Meaning that that
person would audit files before they were
closed to make sure that all the paperwork
was in order, all the assets were administered.
The bankruptcy court used to be much more
involved in making sure the trustees did their
job. That work is now done by the United
States Trustee Program, which is part of the
Department of Justice.
So, they asked the administrative
office if they could take this closing clerk
position and actually hire a law clerk that
would be shared by the three bankruptcy
judges in Oregon, in the Portland division.
The administrative office agreed they could
do that but the person had to be officially a
closing clerk/law clerk and would get paid
at the rate of a closing clerk. At the time that
was just shy of $10,000 a year. At the time,
law clerks in the federal system were getting

paid closer to $15,000 a year, just to put it in
perspective. So they didn’t think they would
necessarily get somebody who was a law
school graduate. They thought maybe they’d
get a night student at Lewis & Clark who was
in their third or fourth year who would be a
law clerk.
They advertised the position at Lewis
& Clark and it was there that I learned of the
position. Lewis & Clark was kind enough
to agree to tell me where the job was with
some cooperation from my own law school,
who said they would help a Lewis & Clark
graduate who was there in California. So I
applied for the job and I got the job.
And so I worked for the three
bankruptcy judges in Portland. They shared
a clerk. It was a great experience because they
had three very different styles. I got to learn
a lot about not only judges’ styles, but also
lawyers’ styles.
JD:

And who were the three judges then?

EP:
Don Sullivan, Henry Hess, and Folger
Johnson.
JD:

What was the interview process like?

EP:
The three of them interviewed jointly.
First I turned in my resume and maybe a
writing sample. They may have asked for a
writing sample. They decided they wanted to
interview me. I was told to report at a certain
time. It was maybe a half an hour. It wasn’t a
very long interview. Don Sullivan was doing
an S.E.C. receivership that I had worked on
a little bit because one of the lawyers I had
worked with after my second summer, or my
second year in law school, was working on
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that S.E.C. receivership. So we talked about
that. We talked about various things.
They wanted to know why I was
interested in the bankruptcy court. I had to
say I didn’t know a lot about bankruptcy at the
time other than they had talked about it when
I took Article 9 of the U.C.C. They didn’t have
a bankruptcy class when I went to law school.
I remember that the test of whether your
secured transaction was going to hold up was
always in bankruptcy. So, that was always a
question in your U.C.C. class: How would the
bankruptcy trustee challenge this transaction
if they were going to challenge it? What would
their theory be under the bankruptcy code?
I explained to them I didn’t know
a lot about bankruptcy but what I knew is I
wanted to work in a field that was statutory.
Bankruptcy was statutory. I knew I wanted
to work in a field that was about money.
Bankruptcy was about money. And I thought
I could do a pretty job as a law clerk for them.
JD:
Do you have any idea how many people
they interviewed or what the competition
was?
EP:
I think that much of the competition
was students and so I stood out because I was
a graduate. They had interviewed one group
of people before they even got my resume
because, of course, the law school made me
wait a little while before they told me where the
job was. They decided they would interview
me also. I think they had interviewed a half a
dozen people. You know, not a ton of people.
You usually don’t want to interview a ton of
people no matter how many applicants you’ve
gotten. But I would guess they did not have a
ton of applicants. But who knows?
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1970s Research & Technology
JD:
Where was the bankruptcy court
located at that time?
EP:
The Pioneer Courthouse. We were on
the third floor of the Pioneer Courthouse. It’s
now been remodeled. Now they have more
court of appeals judges. There were only two
court of appeals judges at the time, one active
and one senior. Ted Goodwin was the active.
And—I’m trying to remember the name of the
person who was senior and he had a smaller
chambers at one end of the hall. We shared
their library. I remember it was an incredible
experience to know you were in this building
that was built in the 1850s/60s. It was just a
great place to be.
And I got to know some of the court of
appeals law clerks that way. They said, “Oh,
bankruptcy court is kind of like traffic court.”
I had invited them to a few to our hearings.
[chuckles]
JD:
What was a typical day or a week at
that point in time working for these three
judges?
EP:
Well, they used me in very different
ways. Don Sullivan, I would help him—he
would often write a first draft and then he
would want me to edit his first draft. Henry
Hess would be more likely to let me take
the initial drafting. Folger Johnson would be
more likely to tell me, “Here’s what I want
the answer to be. Now go out and find me the
authority that supports that.”
Doing bankruptcy research was a
different endeavor in those days because
bankruptcy case law really was not published

until the ‘70s when the first regular bankruptcy
court reporter appeared. So what you would
get is C.C.H. had a series of summaries of
bankruptcy court decisions that went way
back. And then you had court of appeals
decisions, many of which were written in the
‘30s, because that’s when the big Depression
was and that’s when there were a lot of
bankruptcies. And that’s when Chapter 11,
the Chandler Act, had been adopted. So a lot
of your research involved some pretty old
cases because there just hadn’t been as much
activity.
Then Don Sullivan had this equity
receivership so there was a lot of work going on
in that. I was researching equity receiverships.
I’d go over to the Multnomah County library.
They had these things called Decennial Digests.
It turned out that equity receiverships were
really active in the early 1900s before the
Chandler Act. So you were doing really old
research to try and figure out what was going
on, and how courts were organizing equity
receiverships, and what the powers were in
an equity receiver. So— [chuckles]
JD:
This research is, at this point, looking
in bound volumes, pretty much pencil and
paper, pen and paper? Or?
EP:
Right. I think I had a typewriter, but
they were Selectrics in those days. One of
the things that was kind of interesting was
we were in the Pioneer Courthouse and they
were building the transit mall on Fifth and
Sixth streets. We had busses running on four
sides of the building, because that was right
where they looped around. We must not have
had air conditioning because in the summer
we would have the windows open. There

was this guy who was preaching out on the
corner and he was amplifying his voice. You’d
come in on Monday morning and your desk
would have moved a foot or so because of
the vibration from the busses going around
the corners. We had hard floors. They weren’t
carpeted. They were linoleum floors.
I shared an office with Judge Hess’s
secretary and one of the clerks. So the three
of us were in this office together and I would
write these memos for the judges. Occasionally
I’d sit through trials with them. I would do
whatever they wanted me to do. And then I
did help the closing clerks. I learned how to do
that. When they would go on vacation I would
do their duties. And there were some really
complicated cases and I would help them
with those. So, I was ready to do whatever
anybody asked me to do. When they’d have
a staff meeting and they needed somebody to
answer the phone, I could answer the phones
for them. That’s fine! [chuckles] They didn’t
need me to run a staff meeting. [laughs]
JD:
And when you talk about the trials,
they were happening in the one courthouse,
or courtroom?
EP:
Yes, the Pioneer Courthouse. At the
time the bankruptcy court was there they
had three small courtrooms on the third
floor. For Judge Sullivan and Judge Johnson,
their courtrooms were right adjacent to their
chambers, so they could walk out of their
office. For Judge Hess, he had to walk down
the hall to get to his courtroom, through the
clerk’s office, and into his courtroom. That
space was all remodeled. I think Diarmuid
O’Scannlain had his office up there. I don’t
know if he still does.
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JD:
Was the post office on the ground
floor?

JD:
[inaudible but seemingly noting where
things were]

EP:
The post office was on the first floor.
It was on the ground floor. And then Ted
Goodwin and the senior judge were on the
second floor. And then the bankruptcy court
was on the third floor. And the bankruptcy
court had moved from—it had been across
the street in the district courthouse before it
moved to the Pioneer Courthouse.

EP:

JD:

In the Solomon Courthouse?

EP:

Yes.

JD:

Okay.

EP:
Yes. The Bankruptcy Court left the
Pioneer when this building opened. So ’80, ’81.
It was because the court of appeals needed the
space. And the bankruptcy court was growing
and it needed more space. So the decision
was made it should move into private, leased
space and this building got the lease.
JD:
Was the library in the same location
when you were there using it as it now—
EP:

I think so, on the second floor.

JD:

—on the first floor?

EP:
Well, no. The library was on the second
floor at that point.
JD:

Okay.

EP:
There was the courtroom and then the
library was over here.
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Right.

JD:
What are some other details or stories
about your time there that we should know
about that I haven’t asked a specific question
of you?

First Meeting Procedures
EP:
[chuckles] Well, one of the things
that was different about the bankruptcy
court in those days was the judges actually
sat through the what we call now the first
meeting of creditors or the three forty-one
[341] meeting. There would be notes made of
what all the assets were that were going to be
administered by the trustee. So they would
figure out how much money the debtors had.
They were called bankrupts in those days.
And whether there were claims that ought to
be brought. And then the same judge would
sit as the judge when those claims were
brought, when the lawsuits were brought.
And that was probably problematic because
they had heard certain things during the
initial hearings. Then somebody would get
sued. So that was one of the things that the
code was set about to change was to get the
judges out of those meeting of creditors. So
the judges had a more administrative role in
those days than they have had since ’79.
Another thing that was different
in those days was there were a lot fewer
reorganization cases. And in those days the
reorganization cases came in: 10s, which
were supposed to be the big, publicly traded

companies; 11s where you weren’t supposed
to affect secured debt, but it was a more
flexible procedure; and 12s, which were real
estate reorganizations. There was one fairly
large case called Permaneer Corporation while
I was a law clerk. [Permaneer Corporation, B761769, Filed June 25, 1976 and Closed June 30,
1980] It was in both a 10 and 11. The 10 was
not very flexible. Permaneer was a publicly
traded company, I believe. It was in the wood
products business, as many of the larger
Oregon corporations were at the time. It had
several locations in a lot of small towns. I
remember one night things hadn’t gone well
for Permaneer. The secured creditor wanted
them to be shut down. We were in court
until one or two in the morning. I remember
how difficult a decision it was for the judge
involved because you knew you were going
to be putting a lot of people out of work in a
lot of small towns. These were the lifeblood
of these small towns. But you also knew what
the law was.
That was when I got an appreciation
that the job of a judge sometimes is kind of
emotional. You aren’t just figuring out what
the words of a statute mean. You’re figuring
out what ought to happen in people’s lives.
Or what you’re deciding is going to have an
impact on people’s lives. You’re not figuring
out what should happen but you’re figuring
out something that is going to have an impact
on a lot of people’s lives. It can be a pretty
lonely occupation too because, of course, the
judge makes their decision and you get to do
it all by yourself as a trial judge.

EP:
It is. We’ve gone an hour and half I
think you said.

JD:
Well that seems, perhaps, a good
stopping point for today.

JD:
So you mentioned briefly the three
judges that were here, but I was hoping

JD:

Close to two.

EP:

Close to two!

JD:

Thanks so much.
[End of Recording 1]

Bankruptcy Court Colleagues
JD:
Today is December 7, 2015. I am here
with Bankruptcy Judge Elizabeth Perris.
This is our second interview for the U.S.
District Court of Oregon Historical Society
Oral History Project. We’re meeting in Judge
Perris’s chambers here in the bankruptcy
court in downtown Portland, Oregon. My
name is Janice Dilg. I am the oral historian for
this project.
Welcome. Good afternoon, rainy
afternoon.
EP:

Good afternoon. [both chuckle]

JD:
At the first interview session that we
did, we ended up talking about your time here
as the first paid law clerk in the bankruptcy
court. You briefly touched on the three judges.
Or were they referees at that time?
EP:
They were judges. They had become
judges earlier in the 1970s.
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you might just talk a little more about your
impressions of them and how the bankruptcy
court was functioning at that point.
EP:
Well, Judge Johnson had been
here over twenty years. He had seen the
bankruptcy court through a lot of ups and
downs; small growing bigger. He was
probably the senior judge at that point. I think
he had been in the city attorney’s office before
he was a bankruptcy judge. He was a very
independent soul. He listened to cases. He
was quite decisive. He was actually the judge
I replaced. So he served for thirty years, which
seemed at the time a long time to me because I
was thirty-two years old when I replaced him.
And it was a big deal that he had served thirty
years. That’s a long time.
Henry Hess had actually been a
referee and then a judge in Eastern Oregon.
He was from Pendleton. His family was a
long-time Pendleton family. That’s where his
roots were. He had a lot of connections in the
Pendleton area. He had moved to Portland
when there was a full-time position available.
He’d been a part-time judge or referee, which
was possible in those days. So he had come
to Portland a few years before I was the law
clerk. It hadn’t been that many years. He was
quieter, thoughtful, and also quite decisive in
terms of what he wanted to do. But he was
definitely quieter and had less connections in
the legal community than Folger Johnson did,
in part because Folger had been here a long
time.
Folger also, I should say, really liked
fine wine, fine dining, and international
travel. He was a member of the International
Law Association or Bar Association. He went
to conventions around the world. So he was
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a well-traveled person. [noises outside of the
interview room]
The third judge was [outside noise
continues] Donal Sullivan. I say Donal because
there was no “D” on his name. The poor
gentleman was named Donal D. Sullivan.
He said when he was growing up the nuns
who ran the schools he went to would circle
the “D” that was his middle initial and draw
a little arrow to his first name because they
thought he had dropped it off his first name.
[JD chuckles] His background was not a
bankruptcy background at all. He had been a
U.S. Attorney and then the Clerk of the District
Court. He had been Chief Deputy of the Civil
Division, and then clerk of the district court.
He was appointed by the district judges in
part because they knew him and there was an
open position. He liked to talk about how his
first experience in the bankruptcy court was
going to a bankruptcy hearing as the referee
and then judge.
He was the youngest of the group. He
still had children at home. I think his daughter
was maybe in junior high school at the time.
He had one daughter who was grown and
then a son who was in the middle. He was the
most talkative of the three. But he was also
the least decisive of the three. It was a process
for him to make a decision. I think he usually
came to the right decision. He had a very
folksy way of explaining to people what was
happening and what this was about. People
would complain, as they do all the time to us,
that somebody, the debtor, had promised to
pay them. He would say, “Well, this is a court
where we’re in charge of people who break
their promises. In fact, it’s a process by which
they break their promises and we distribute
the money that’s available.” And it was really

hard for people to get their head around that
there was actually a court that was going to
supervise the breaking of promises. But that
is really what bankruptcy was about.
But he would be very sympathetic
and very earnest. People, I think, would feel
better that they had gotten it off of their chest
when they would explain their concerns
to him. He listened politely and he was
sympathetic. But as a lawyer you were quite
concerned when somebody who was not a
lawyer, a party or a pro se person, would start
explaining their concerns because he was
quite swayed emotionally by what they had
to say. It might be significant or it might not
be significant legally. So you started thinking
about the responses to what they were saying.
Ultimately, I think he did the right thing most
of the time. But sometimes it was a process to
get to that conclusion.
The three of them were really different
personalities. I liked all of them. It was fun
getting to work for three of them. One of the
problems for law clerks now is you work for
one judge. So you get one perspective; you get
one view of what judging is all about. But when
you work for three such different people you
actually got a broader view of different ways
people could manage courtrooms, manage
cases. They really had different perspectives
on life. They ranged in age. I think probably
Judge Sullivan was the youngest in that he
was in his late 40s; early 50s at the time to
Folger Johnson was well into his 60s at that
point.
So, it was a great experience but by the
end of eighteen months, I was really ready to
start practicing law.
JD:

Mm-hmm.

EP:
Because when I got out of law school I
thought I’m not sure I can be perfect enough
to be a lawyer. I sat through a number of trials
in the bankruptcy court and I watched people
practice law. I said, “I can do that!” [both
chuckle] Of course, what I didn’t understand,
and what I came to understand in the next
chapter of my life, was that as a lawyer you
don’t make the facts. Sometimes people
don’t behave the same way you expect them
to behave based upon their earlier conduct.
There are a lot of things that are stressful
for a lawyers and that are unpredictable for
lawyers that just happen.
JD:
And what did bankruptcy court
look like at that point in time? What was the
scene in Oregon in business and personal or
individual bankruptcies?

Bankruptcy Code, 1979
EP:
Well, first we were in the Pioneer
Courthouse. We were on the third floor. The
judges had three relatively small courtrooms.
Two of them were adjacent to the chambers
that the judges were in. One was adjacent to
the clerk’s office. Judge Hess had a chambers
at one end of the hall. Then he had to walk
through the hall, through the clerk’s office to
his courtroom.
The case load was more consumerdriven at that point and fewer businesses. In
part that was a reflection of the Bankruptcy
Act as opposed to the Bankruptcy Code, which
came into effect in 1979. The Bankruptcy Act
was not as hospitable to businesses. People
couldn’t effectively reorganize. It wasn’t
used that much by businesses. So most of the
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businesses that we saw—and we saw a few,
not a lot—were businesses where somebody
was giving up, where they were Chapter 7s.
There were a few Chapter 10s and 11s and
12s, but not very many. I could count them
on one hand. And so it was a big deal when a
business would file a case.
The practice in those days, when a
business would file a reorganization case, is
the lawyers would come and brief the judges
before the case was actually filed about what
the case was about and where they thought it
was going. And so the judges wouldn’t know
to whom the case was going to be assigned,
so the three of them would sit down with
the lawyers—this would be the lawyer for
the debtor—and they would listen to their
perspective on what the case was about.
Of course, they were spinning the best
perspective they could of where the case was
going. The judges would not do that these
days because that would be considered ex
parte contact, but it was routinely done under
the Act. And then the case would get filed and
be assigned to a judge. The judge would have
various hearings. You had in the back of your
mind where the debtor thought they were
going with this case. And it was just a different
world than now. One of the goals of the Code
was to get judges out of the administration
business.
Another place where the judges were
very involved in administration was they
actually used to go to the meeting of creditors
and preside over that in consumer cases under
the Act. So for consumers, they would sit there
and the trustee would sit there. The trustee
would ask the questions. The judge would
ask some follow-up questions. They would
have a worksheet. They would keep track
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of how much the assets were that the debtor
was supposed to turn over to the trustee and
what the assets were the trustee was going to
go out and try and sell or recover. And the
judge might opine about, “Well it looks like
there’s a preference here.” Or, “It looks like
you should file a suit to collect that account
receivable.” And then they’d be the judge in
that case. That was viewed as really not such
a great idea. So that stopped under the Code,
but it had been the practice under the Act. In
fact, judges are now barred from going to the
meeting of creditors.
But the judges would sit there and go
through what were the assets that the trustee
could recover and they’d keep track of them.
Because they were in charge of administration
at that point, they actually picked out the
people who served as the trustees. [After the
Code (in 1979)] we had estate administrators.
The court would get involved but only as a last
resort. But now it’s part of the Department of
Justice. The U.S. Trustee does it and the court’s
not involved at all. And it’s good because
when things go wrong, better somebody else
should be in charge than we should be in
charge. And things do go wrong every now
and then.
JD:

Mm-hmm.

EP:

Because of human nature.

JD:

Sure. When did that change happen?

EP:

1979.

JD:

That was part of the Reform Act?

EP:

Yes. The U.S. Trustee was experimental

under the Code. And Oregon was among the
last to get a U.S. Trustee, so it was actually
1988 when we implemented the U.S. Trustee
system. But we had kind of an interim
system where we had estate administrators
on our staff. Their job was to keep track of
the administration, answer the trustee’s
questions, and make sure there were trustees
appointed in each case, that sort of thing.

Judges Kilkenny and Goodwin
JD:
So before we completely get away
from the setting, I recalled from your first
interview that you had talked about Judge
Goodwin and, I believe it was perhaps Judge
Kilkenny?
EP:
It was. Judge Kilkenny was the
senior judge and Judge Goodwin was the
active judge. They both had chambers on the
second floor of the Pioneer Courthouse. The
library was on the second floor of the Pioneer
Courthouse. The first floor was the post office.
And so we got to use the library. I spent a
lot of time in the library. I got to know Judge
Goodwin’s clerks and Judge Kilkenny—I
think he had one clerk at the time.
So it was a piece of history to be in that
building. And, of course, Judge Kilkenny had
been very instrumental in saving the building.
He would regularly have people show up
who wanted to tour the building so his clerks
were quite knowledgeable about the building
and what had gone on to save the building.
We got to go up in the cupola, go down and
see the really thick walls. It’s a wonderful old
building. I love the pictures that used to be in
the first floor in the post office that showed

what it looked like in Oregon in the 1860s,
when it was built and how different it looked.
JD:

Right, before they put the wings on.

EP:

Yes.

JD:
Did you have much interaction with
the judges and have any impressions of them?
EP:
You know, I had a little bit of interaction.
Judge Goodwin, of course, was gone a lot
because the Ninth Circuit judges were gone a
lot. And he was always really nice. I thought
“He doesn’t have to be nice to me,” but he was
always really nice. Judge Kilkenny was more
formal. But Judge Goodwin, he knew who you
were. There were some of the books that weren’t
in the library that were in their chambers, so
we would have to go into their chambers to get
some of the books. They were always very nice
about it. Judge Goodwin clearly had a working
chambers with several law clerks. They were
working away, producing bench memos and
draft opinions for him, and a secretary who
was hard at work. Whereas Judge Kilkenny it
was more—his desk was cleaner. I’m sure a lot
of work was going on but it just was a different
style.
JD:
Actually one last question: because
you were the first paid law clerk, were you
succeeded by a paid law clerk, too?
EP:
Oh, I was, I was. They had continuous
paid law clerks from me going forward. Once
the Code went into effect they each got a paid
law clerk. So 1979 was the first year they had
three paid law clerks as opposed to one paid
law clerk. The way they would augment the
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law clerk capacity was they had student law
clerks who they also appointed as trustees in
consumer cases. And so Lewis & Clark would
supply these student law clerks. They were
often night students who would do like—
today we would call it an externship, but they
would work part-time in the bankruptcy court
and they would make a little bit of money by
being a paid trustee in consumer cases. And
then they would volunteer as law clerks a day
or two a week doing some projects for the
judges.
JD:
That’s so interesting. And was it
mostly just Lewis & Clark or did people come
from any of the other law schools?
EP:
I think it was all Lewis & Clark because
they were part time—
JD:

Proximity.

EP:
—and Lewis & Clark was—you know,
Willamette could have sent somebody but
they didn’t. I think everybody came from
Lewis & Clark.
JD:
So, after your eighteen months you
were ready to—
EP:

I was ready to move on.

Gender Bias in Hiring
EP:
And my first thought was I wanted
to find a job in the bankruptcy field but there
were actually few jobs in the bankruptcy field
at that point because it was a pretty small field.
I looked around. I talked to some of the firms.

34

Perris, Recording Two

They weren’t hiring because it was a slower
time. Some of them weren’t sure if they were
ready for a woman yet.
JD:

How did they convey that to you?

EP:
I would hear it on the grapevine
through people I knew who knew people in
the law firm. In the case of one of the firms, I
knew a trustee who was a main client who also
knew me. In the case of some of the law firms
I knew lawyers, and those young lawyers in
those law firms who were talking to hiring
partners. The same way you probably get
information these days. The firm that actually
ultimately hired me, I had one of the partners
take me to lunch and said—he was an older
partner—he had heard that women didn’t
get along that well with staff, and what were
my thoughts about that? [chuckles] And I’m
sure it was not a question he asked of men
applicants, but you had to take him seriously
and you had to answer the question. And of
course, you knew you were kind of on trial
when you started out in the first few years
because of that.
There was another firm where—it was
a large law firm here in town—and the word
I got back was, “We already have a woman.
Why would we need more women?” They
thought it was like a quota and they had
filled it. There was nothing about who’s the
best person for the job. You can do as well as
anybody else can do. It was, “We’ve met that
need. Now we’ve got to get back to hiring our
regular folks.” So— [both chuckle]
Anyway, so, yes I was looking at jobs,
corporate-counsel type jobs and other jobs in
the commercial business field. Ultimately, I
did go to work for a firm that had a bankruptcy

practice. It was a general practice firm, but they
had one gentleman who had a healthy trustee
practice and he did some of the serious debtor
work. He was viewed as kind of an up-andcomer in the field. He was in his early forties.
His name was Steve Herrell. He became a
state court judge ultimately. He decided that
he had enough bankruptcy practice and he
had enough other things he was interested
in that he wanted somebody to help him. He
convinced his partners to do that.
There was another gentleman in the
firm who did a lot of probate work. So they had
a thought that I could do estate work: probate
and bankruptcy. It was all—we have one big
mass of assets and we have to turn it into
cash. We have to distribute it out according
to a statutory set of rules so I should be able
to switch back and forth. Well, there are some
differences between probate and bankruptcy.
So I learned a lot about probate in that period
of time.
JD:

And what was the name of this firm?

McMenamin Joseph and Herrell
EP:
McMenamin Joseph and Herrell was
the name when I joined the firm. [Robert
McMenamin, Thomas Joseph, and Steve
Herrell] McMenamin is the father of the
McMenamin brothers who have started all
these pubs and hotels around town. [JD
chuckles] When I met one of the brothers he
was probably in his mid-twenties. He had an
international beer collection, which was quite
esoteric at that point. I remember his room at
home because he had beers from around the
world, which was considered very esoteric.

Their mom was a Wentworth of Wentworth
Chevrolet. So the family had long Portland
roots. Of course, the boys have been very
successful. One of the brothers has quite a bit
of business acumen and the other one is very
artistic and creative. Together they’ve been
quite a force.
JD:

Indeed.
So in that law firm, expand a little on
what your workload was and how you got
going in this new area, or combined area.
EP:
It started out I would get assignments
as associates do and I would work on them and
I would report to the partner who had given
me the assignment. As time went by you had
more of your own cases. Different people were
assigning me work. It was a relatively small
firm. I think I was the sixth lawyer. It grew
to be maybe ten, twelve lawyers before I left
there a few years later. I found myself doing
a little of this and a little of that, because not
everybody did either probate or bankruptcy.
I did quite a bit of domestic relations. I did a
lot of worker’s comp work because one of the
lawyers in the firm had a lot of worker’s comp
work and he didn’t like to write and research.
I wrote his briefs for him. So I learned a lot
about worker’s compensation, which is a
whole different field of law. And some of the
people left the firm who had been doing the
domestic relations work, so I inherited their
cases.
At a certain point, a couple years into
it, I said, “You know, really, I didn’t want to
be a general practitioner. I wanted to be a
specialist. That’s why I came to this law firm.
And I really do want to do more bankruptcy
work.” It just happened that around that same

Perris, Recording Two

35

time the fellow who was the reason I joined
the firm, Steve Herrell, he had a heart attack in
his early forties. His children were young. He
had three children. Those were the days when
if you had a heart attack the doctors thought
stress was bad for you and you should go to
bed for six weeks and not talk about your
work. As opposed to today when they give
you two pills and angioplasty and send you
back to work the next day. So I found myself
working night and day because, basically, I
had to pick up his files and do whatever was
necessary. I was very grateful that it was such
a nice field of law that people were fairly
gracious about it. And Steve Herrell was good
at documenting his files so there were memos
to the file. I was able to pick up and run with
it a lot of the times. But it was difficult not to
be able to discuss [laughingly] with the person
who was working on the file what was going
on!
By the time he came back six weeks
later we had moved forward on many of the
files. They were some business bankruptcies.
I had gotten to know a number of the trustee
clients because I’d had to go to the meeting of
creditors with them as their lawyer. I’d had to
advise them. So for me it was a real growth
opportunity. But boy was I working hard.
And I was also serving as a trustee at
the same time because of course that went
on for several years after I started practicing
law. So I would hear cases maybe a day every
six or eight weeks, and I would hear I think
it was four or six cases an hour. You would
ask each person a set of questions. You would
review the schedules before. You were trying
to sort out what assets were there that needed
administration. Was this an honest debtor
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or should you object to their discharge? But
mainly you were looking for assets. I learned
what it was like to deal with real assets. And
that was probably a good thing for me to learn
how difficult it is to deal with houses and
freezing weather—some of the interesting
challenges that I got to experience.
JD:
You mentioned the size of the law firm.
What was the legal community in Portland
like at that point?

1980s Legal Community
EP:
I think there were about 3,000 lawyers
when I started. I think there’s about three times
as many now. Bankruptcy practice has always
been a small, collegial practice. It was even
smaller in those days.
The other thing that was interesting
about bankruptcy practice was it took off in
1979 after the Code went into effect and Oregon
went into a terrible recession in 1980 that lasted
about five years. The rest of the country was
out and we were still looking for the bottom
because we had an economy that, at that point
in the state, was very natural-resource based.
I think I talked about that a little bit last time.
And very real-estate based in Portland. So those
two things were a bad combination in the early
‘80s. It took us a good five years to work our
way out of that recession. It became a younger
person’s field because there weren’t that many
people who were schooled in bankruptcy.
Many people took the change in the laws as an
opportunity to go ahead and retire. A number
of the people I was practicing law with were
young people like me.

It was a growth and expanding field.
Some firms that hadn’t had departments before
started departments, or started expanding
their departments. The big firms got more
interested in bankruptcy. They hadn’t been
that interested before. I think the feeling was
“It’s here to stay, we better figure it out.” It was
an exciting time to be a bankruptcy lawyer.
There was growth. There was a lot of youth.
And [chuckles] remember some of the people
who were young were busy experimenting
with, “Let’s see if this works. Let’s see if that
works.” For example, you can have a Chapter
7 creditor’s committee. It’s not typically done.
But somebody had read the Code and saw
that you could do that, so he asked for one
of those. And so we were trying everything
out to see what was useful and what wasn’t
useful. We were busy relearning some of
what people who’d been around a long time
already knew. But young people have to learn
it again. [bemused]

Bankruptcy Reform Act
JD:
[chuckling] Talk a little about what
that change looked like. Maybe even a little
background on what precipitated Congress
deciding that there needed to be a Bankruptcy
Reform Act. —It’s large and it’s fairly complex
and there were major changes—and other
than experimenting, how that new code was
disbursed to lawyers.
EP:
Well, during the 1970s there had been
several different approaches to “Should there
be a new law? What should be in the new law?”
And there was a commission. There were
staff people. There were some congressmen

who were very interested in this. Ultimately,
the Senate and the House hired some pretty
smart lawyers who together, with their
congressmen that they worked with, crafted
the new law. Part of the idea of the new law
was to make it more useful by businesses,
because the old law had been maybe a little
bit cumbersome in terms of how much it was
useful by a business that wanted to stay in
business. So, the idea of the new law, in part,
was to modernize practice. What had been
old Chapter 10, 11 and 12, with 10 being the
large cases; 11 being smaller cases where, in
theory, you didn’t need to affect the secured
debt; and 12 being real estate cases, all became
one chapter. It was Chapter 11. Chapter 11
was more flexible than its predecessor. That
became the backdrop against which a lot of
businesses were reorganized in the early ‘80s.
It worked pretty well in fact! It worked
so well that some people didn’t think there
ought to be that many cases. [amused] But at
the high-water mark in the District of Oregon,
I think we had two hundred Chapter 11 cases.
I don’t know how many they have now but
it was sort of twenty-five to fifty in my last
several years as a judge. So that gives you an
idea of the relative proportion.
Part of what happened was whenever
you have new law, people don’t really know
where the limits are. So the banks were
finding out where the limits were. The debtors
were finding out where the limits were. But
there were some really creative things done.
Johns Manville—asbestos—produced a lot of
claims: a lot of shipyards, a lot of boats built,
and a lot of asbestos used. Years and years
later people start suffering from asbestosis.
They started suing every manufacturer of
asbestos. Johns Manville is a manufacturer
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of asbestos and they had a lot of these claims.
They filed a Chapter 11 and proposed this
trust. The trust basically funded these claims
and it kind of put a cap around the liability
so that the company could go on in existence
as opposed to ultimately dying because of
the claims. That mass tort model became the
model that later on was used as the basis for
the diocese cases that I’ll talk about later on
when we get there.
But, that was a creative use of Chapter
11. It was something that you couldn’t have
done before. One of the things about Chapter
11 was in old Chapter 10 you had to pay
a class in full before you paid anything to
the next class. We had what was called the
absolute priority rule. In the new Chapter
11 you had what was called the modified
absolute priority rule, where the senior class
could agree to give something to the junior
class just to get them to accept. So there was
more negotiation, more room for creativity
under the new Code. That was part of making
the Code more workable than the Act.
People, I think, viewed the new Code
as an opportunity to reorganize. Whereas
before, you’re either in business or you were
out of business. There wasn’t a good, flexible
way to deal with that.
With respect to individuals, the new
Code provided some incentives. There were
federal exemptions that were more flexible
than some of the state exemptions. But the
states were given the right to opt out of the
federal exemptions. Ultimately, I think threequarters of the states have opted out of the
federal exemptions. Along the way, a number
of them adopted a system of exemptions for
bankruptcy debtors that parallels the federal
exemptions. I think Oregon finally changed,
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but it was a long, long time for Oregon. But
many states did it right away; like California
did it right away.
So for individuals, what was different
about the new Code was the judges were out
of the picture. You had a more flexible system
of exemptions. Fewer cases went through the
system with assets being taken away. So there
was kind of an incentive for people to file
bankruptcy. More people thought they would
get relief from filing bankruptcy. You started
to see filing rates increasing. Part of that was
a sign of the times. People say filing rates
are up so it must be the Bankruptcy Code
that’s to blame. But really you have to look at
what has happened to the economics in your
community before you draw any conclusions
like that.

Bankruptcy Code Changes
JD:
In researching this it struck me that
it had been a very long time without much
change to the Bankruptcy Codes, like eighty
years?
EP:
Well, what happened was you had
the—
JD:

Why was that?

EP:
—Act of 1898 and then you had—there
was a lot of activity during the Depression.
JD:

Mm-hmm.

EP:
You had what was called the Chandler
Act during the Depression, which was the
originator of the reorganization chapters,

because you had incredible need during the
Depression. Then the country started cooking
again and you didn’t have that great need.
So it became its quiet little backwater. But
then business, I think, got more complicated;
it got faster moving. There was a desire to
make the Code be a more useful tool. That
was really what this was about: business had
changed a lot from 1898 or the Depression to
the late 1970s. This was about modernizing
the Bankruptcy Code. You’d had the Uniform
Commercial Code come into being, which is
the commercial code—[recording stops abruptly,
then resumes]—that applies now throughout
the country. I think at the time Louisiana
wasn’t yet in. They held out the longest. So the
Bankruptcy Code could now have a backbone
of commercial law that was sort of a national
law even though it’s a state-by-state statute.
There is some variety in the state statutes. But
it became easier to make it work consistently
around the country.
JD:
And then it wasn’t really very many
years before the big challenge to the Act came
along.

Marathon case
EP:
Right. What happened was under
the Bankruptcy Code, there was going to
be a five-year transition to an independent
bankruptcy court. It would be independent
of the district court. Appeals would go to the
court of appeals. It was an independent court.
Marathon came down. Marathon was a contract
case. [Northern Pipeline Co. v. Marathon Pipeline
Co., 458 U.S. 50 (1982)] It said “You can’t give
that much jurisdiction to bankruptcy judges
who are appointed by other judges.” At the

time they were appointed by the district court.
“You don’t have lifetime tenure. And it violates
the Constitution to give that much jurisdiction
to a legislative court, one created by Congress.”
That winded its way through the courts and
ultimately the Supreme Court said that’s true.
You can’t give that much jurisdiction. That was
1982. So it was only a few years after the Code
came into being. And, you can’t turn on a dime
in this business. Having a fix takes a little while.
So the Supreme Court recognized that
and they stayed their decision that the court was
an unconstitutional court and couldn’t exist the
way it was. The end of the original transition
was to be April 1 of 1984. The reason I know
that was really the end was that was actually
the day I was to start. [JD chuckles]
The Supreme Court stayed their
decision in 1982 for quite some time to give
Congress a chance to act. Congress didn’t act.
In fact, they extended transition and asked
the Supreme Court to continue the stay. The
Supreme Court did that a couple of times. What
we did is we functioned under an emergency
rule for the period between the time the
Marathon decision came down and the time
there was the jurisdictional fix.
The emergency rule was devised by
some judges and some law clerks. It looks a lot
like our jurisdictional grant today. Basically,
we became adjuncts of the district court. Each
district court adopted this emergency rule.
There was a model emergency rule and it was
adopted throughout the country. The district
judges said “Those bankruptcy judges can
exercise this amount of jurisdiction but we’ll
supervise them. The appeals will come to us.”
So that was how we functioned from 1982,
from the Marathon decision, until the end of
transition.
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At a certain point the Supreme Court
decided it was not going to go along with
never-ending stays for Congress to act. It was
time for Congress to act. And the bankruptcy
court actually had no jurisdiction for a period
of a couple of weeks in 1984. I think it was
in June, or thereabouts, in 1984 where we
reached the end of one of these extensions.
The Supreme Court said “This is it. We’re not
going to extend it anymore.” They had said
that before and they were serious about it.
Congress didn’t get around to acting.
So the bankruptcy judges became
consultants. All the judges in the country
were put into consultant status. We were paid
the same amount as a bankruptcy judge. We
gave up wearing our robes. We would ask
the parties who showed up for their trials if
they wanted the consultant to make findings
and recommendations on their trial. And they
would say, most of them, “Yes.” They would
sign a consent form. It was kind of like the
magistrate system, but even more low-key
than that. Then we would prepare findings
and conclusions and a proposed order and
send it over to the district court to do with as
it saw fit. It was amazing how many people
showed up. It was like, “Sure, okay. You’re
consultants today.” So that’s what we did
for a couple of weeks. We couldn’t sign any
orders because we had no judicial authority.
All the orders had to go to the district court
for signature. It was an interesting period.
Finally Congress acted. The president
signed the law. We were retroactively all
turned back into judges. We got a fax from the
director of the administrative office telling us
that the administrative office, didn’t think it
was constitutional for us to be retroactively
turned back into judges. If we would continue
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to act as consultants, they would continue to
pay us, but they weren’t going to pay us if we
acted as judges. [laughs] Most of us around
the country thought that was not the job of
the administrative office to make that call. We
just went right on being judges. But it was an
interesting period of time.

Bankruptcy Court Changes
JD:
Was some of this discussed as the
legislation was being crafted originally in
’77,’78 or inklings before the Northern Pipeline
v. Marathon case? Or was that just kind of it?
EP:
It was absolutely discussed because
there was some discussion about making
the bankruptcy court an Article III court.
That would be lifetime tenure, presidential
appointment, no jurisdictional problems
because you were expanding the grant of
jurisdiction in the bankruptcy code. The
sense was you really ought to do that with
Article III judges, at least certain people had
that sense. Then you would have no question
that the jurisdiction grant was proper. There
were other people who said, “No, we don’t
want a specialty court. We don’t want to have
a president get that many appointments.” I
think there were 325 judges at the time. There
were various reasons why. The compromise
was that we would have an Article I court,
but we would have the same tenure, the same
term of office, as the average time spent by an
Article III court.
It was Judge [Ruggero] Aldisert from
the Third Circuit who proposed that and he
was quite proud of himself for having come up
with that. That’s why we have fourteen-year

terms as opposed to it had been seven years
under the Bankruptcy Act. The magistrates
had six or seven year terms. That way they
figured they were giving us as much time
as the average Article III judge spent. But,
of course, that didn’t solve the problem that
if you don’t have the proper Constitutional
authority, you don’t have it, no matter what
your length of time is in your job. So they were
aware of the problem and they had hoped to
solve it. They had hoped the problem would
go away. Because those who felt strongly that
the Article III judges should not include the
bankruptcy judges, they just didn’t think that
was appropriate to turn all the bankruptcy
judges into Article III judges.
JD:
What was your thinking, or the people
that you worked in bankruptcy court with?
You were on the other side at that point. You
were in the bar. But what was the conversation
more at that level?
EP:
Well, I think first of all, people tend
to think judges are judges. You don’t spend
a lot of time thinking about “Well, are they
life time appointees? Or are they fourteen
year appointees? Or are they seven year
appointees? They’re wearing black robes
and they’re making decisions.” From my
perspective, and I think those of us who are in
the specialized bankruptcy bar, these are the
people who are used to making decisions and
we didn’t think too much about it as long as
they had authority to do what was necessary.
We didn’t really want generalists who
didn’t know anything about business, and
bankruptcy, and commercial law because we
needed fairly fast action. When you’re dealing
with a business you don’t have the luxury of

time because the business is moving along.
You need to be able to function. The normal
pace of litigation is pretty slow relative to the
pace at which business moves. So, we couldn’t
really take the litigation approach and graft it
onto the business approach and make it come
out right.
JD:
And were there any instances of
someone perhaps trying to influence a
bankruptcy judge because they knew they
weren’t appointed for life and didn’t have
that barrier or qualification?
EP:
I’m not aware of it. It’s less likely to
happen here in Oregon, which is pretty clean.
But, I think the concern was not necessarily
that there would be out and out bribery or
corruption but that the judge would think,
you know, “Gee, I live in this community. Or
I might have to get a job because I don’t know
whether I’ll be reappointed.”
Things that might influence them
subconsciously that might not influence
somebody who knew that they had a job for
life. Because the theory behind life tenure is
you can make unpopular decisions because
you’ve got a job for life. You’ve got retirement
benefits. You have guarantees against salary
diminution and all those sorts of things.

Greene and Perris Law Firm
JD:
This is all happening, for the most part,
while you still have a law practice going. You
actually changed firms or started a firm?
EP:
Right. One of my partners and I left
and we took an associate with us. We started
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an even smaller firm. There were three of us
to begin with. Fairly quickly it became four or
five lawyers; we hired another lawyer or two.
And we decided we were going to do strictly a
business and commercial practice. We weren’t
going to do all these other things. He did a lot of
state court litigation and commercial collection
work so he had creditors and debtors whom he
represented. I had creditors and debtors, but at
a different level, and trustees. So he and I had
a complimentary practice. He did more of the
state court side; I did more of the bankruptcy
side. Both of us were used to working pretty
hard. We got to know each other through
work. We liked each other. And we thought it
would be in our best interest to have kind of
a small practice together. We thought if we’re
going to work really hard we’ll maybe get the
rewards of it. If we don’t work really hard then
at least we’ll get the time off! [JD chuckles] So
that was some of the thinking behind it.
I don’t think either of us ever got the
time off. I think we got to work really hard.
But we did get, ultimately—he got more
economic rewards. I only stayed with the firm
about fifteen months I think. By the time I
left, we were busy paying off former partners
and getting the firm up and running. So,
there weren’t a lot of economic rewards in the
early years but you were building something
for the future. And then I left and came over
here. Obviously, I’ve never been motivated
by money so that didn’t play a role. [both
chuckling]
JD:

And what was the name of your firm?

EP:
It was Greene and Perris. It’s now [S.
Ward] Greene and Markley. Charlie Markley
joined the firm after I left. He’d been a
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Schwabe lawyer. I think it grew to be fifteen,
eighteen lawyers after I left. Again, a business
and commercial practice primarily. They do
some tax work but they don’t do domestic
relations. They don’t do personal injury work
by and large. So, it’s more of a specialty niche
practitioner.
JD:
What did you need to do to start a firm
at that point in time?
EP:
Well [chuckles], probably the same
thing you need to do to start a firm today. You
had to locate space, equipment. We needed
staff. We needed policies. There are a number
of administrative tasks when you’re small and
you’re trying to figure out what you’re doing.
You have to set up banking relationships.
We had to extract ourselves from our one
partnership. We had to pay them some money
to extract ourselves and to keep some of our
accounts because we were keeping some of the
accounts from work that was in process.
One thing about bankruptcy work is,
especially if you represent trustees or even
some Chapter 11 debtors, you don’t get paid
every month. You might get paid after six
months or a year. And so each lawyer would
be carrying a large amount of unbilled work
or accounts receivable if it had been billed. So
that had to be compensated back to our former
partners as we collected the money.

Bankruptcy Trustees
JD:
You’ve mentioned a couple of times
both you and other people working as
trustees. Could you expand a little on what
that is? Was?

EP:
Well,
bankruptcy.
JD:

we

still

have

trustees

in

Well, it may have changed, I guess.

EP:
The trustee’s job is to figure out what
assets there are in the bankruptcy, meaning
what assets are not exempt that are worth
enough to pursue them, and then to turn them
into cash. The assets consist of—there’s the
tangible assets: a house, a car or, you know,
equipment in the case of a business. You have
to decide how you’re going to get that stuff
sold and what you’re going to do about it
in the meantime. You have to make sure it’s
insured, those sorts of things. In the case of
equipment, you call in the auctioneer if that’s
the way to sell it. In the case of real estate, you
decide is there a logical buyer? Or should we
hire a realtor? So you have to act as the owner
of the property, which is what, legally, you
are. You are the owner of the property. Then
there are things that are going to turn into
cash and you just have to wait. A tax refund is
a thing that’s going to turn into cash. You may
just have to wait or you may need to arrange
to have the tax return filed, in which case
somebody has to go through the records and
get the tax return filed. So you’ve got to figure
all that stuff out.
Then there’s sort of what I call the
claims against other people who don’t want to
pay you. Bankruptcy law says people who got
paid within a certain period of bankruptcy—
it’s now three months, it used to be four
months—they get what’s called a preference.
And people who are insiders, the people in
control of the business, the reach-back period
is a year for them. You have to decide if it’s
worth pursuing some of these preferences.

Then there’s fraudulent conveyances
because people who are about to lose
everything, they might prefer to give it to
somebody. Or somebody might grab it. They
might say “Well, give me a guarantee of the
debt of the wholly owned corporation.” It
ultimately may be what drags you down, but
is it really fair to your other creditors?
So there’s all that litigation to be done.
The trustee is the person who has to figure all
that stuff out and is the one who legally brings
the actions in their own name, or who owns
the property and sells it.
So then you get a pile of cash. Now
you have to pass it out because bankruptcy is
about collecting the assets and passing out the
assets. And the law provides certain priorities.
Once you have assets you ask the court to
notify creditors to file claims. They file their
claims. The claims will indicate whether they
claim a priority and what priority they claim.
You go through those claims and you decide:
okay, is this a legitimate claim? Or is there an
objection? You look at the debtor’s schedules.
You use your own knowledge. Those that you
think are objectionable you raise objections.
There’s a legal process to sort that out.
Then you write checks to pass it out. If
there’s been enough money through the estate
there may be tax returns that are due. You take
care of filing the tax returns. But the ultimate
goal at the end is a zero bank balance and
money has gone to the creditors, if there was
money to be had. Now, I think, ninety-two,
ninety-three percent, maybe more bankruptcy
estates have no assets because the exemptions
take up all the assets. But for the seven percent
that have some assets, somebody has got to
through this process. It’s the job of the trustee
to figure out which cases are in the seven
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percent and then collect up the assets and
distribute the money.
JD:

What qualifies someone to be a trustee?

EP:
Well, that’s an interesting question
because in some areas most of the trustees are
lawyers. In Oregon, historically, some were
lawyers and some were not lawyers. Some
would be business people. One of the trustees
I did a lot of work for had done probate work.
He had been a professional administrator,
basically, for a bank where he did exactly this
kind of work. Another trustee I did work for
had done some collection work in the business
side. He was familiar with the process of
turning assets into cash and figuring out
what assets were there. So Oregon had a lot of
trustees on the business cases who were not
lawyers for a while. But in the last ten years
or so there have been more lawyers who’ve
been appointed to do the job because they can
sort things out. It’s up to the U.S. Trustee who
they want to appoint. But they’re the people
they’ve been picking out. But you don’t have
to be a lawyer to be a trustee. They do hire
lawyers if there’s legal work to be done.
JD:
Then is there some sort of vetting
process of people who are going to be
trustees? They’re handling large amounts of
assets. [chuckles]
EP:
Right. You have to undergo an F.B.I.
check. They’re looking to see if you have any
history of stealing money; if there have been
any problems in the past; if you have financial
problems. So there’s the process by which they
get picked out in the first instance; then there’s
the vetting process afterwards. Then the other
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thing is they get bonded. A bonding company
has to say, “If this person steals money we’ll
make the creditors whole.” So obviously the
insurance company would be interested, too.
JD:

Sure.

EP:
But typically a bond will be required
for the amount of any cash so that the creditors
aren’t left holding the bag if the trustee heads
out with the money.
JD:
Then do you make it known to some
entity that you’re interested in becoming a
trustee? Or how does that work?
EP:
It used to work that the judges would
make the decision. So you make it known
to the judges. But now it’s the U.S. Trustee.
They actually let the world know, “We have
a position that’s available in the District of
Oregon, and this is kind of what we’re looking
for.” And people apply and they interview the
people who they are most interested in and
pick somebody.

Trustee Case Load
JD:
Some of your resumé/c.v. information
that you provided, you were talking about
doing approximately six hundred cases in the
span of a couple years?
EP:
Right, —I think I would get thirty
cases a day. So that’s twenty days. It would
take me more than a day to do the cases. But I
would have the initial hearings, thirty of them
in a day. Now they do even more than that.
[sounding incredulous] Because really what

you were trying to do is you would study the
schedules that had quite a bit of information
on them about the assets people had and the
liabilities they had. And then you were asking
follow-up questions and you were making
sure that people filled those out correctly. Your
goal at the end of your time with the debtor—
all ten minutes of it, but of course it varied a lot
depending on the debtor, if it was a business
debtor it might take a half a day or a day—
it was to figure out what assets they had that
you as trustee wanted to pursue and which
direction were you going to go.
JD:
How many trustees were there when
you first started doing this? What’s the general
figure now in Oregon?
EP:
I think there were seventeen maybe
when I was doing it [sounding tentative].
JD:

For the entire state.

EP:
For the entire state. Maybe there
were twenty-five at one point. But, of course,
remember Portland has a certain number of
trustees. And then you have a few trustees
down in Salem. Then you have some in Eugene.
And then you might have one in Medford, and
one in Pendleton, and one who does Bend. So
you don’t have a lot of people doing this job.

Creating Oregon Law Foundation
JD:
You mentioned gender when you were
first out looking for a job. How did that play
out with clients and, you know, representing
people as a trustee? Did that continue to
percolate up?

EP:
[chuckles] Well, it was funny. To me,
I’ve never thought very much about it. It’s
like, I’ve got a job to do and I’m going to do
it. But clearly it impacted other people more
than it impacted me. I remember one time I
was getting ready for, I think it was a meeting.
There were going to be fourteen, sixteen
people. It was a big wood-products case and
many parties. The file clerk who worked in my
office was there putting out the coffee and that
sort of thing. She said, “Isn’t it exciting you’re
going to this meeting with all these men?” I
really hadn’t focused on the fact they were all
going to be men! Because much of the time
everybody was a man who was sitting in the
room, if you were talking about the business
community. As time went by, of course, there
is more of a mixture. But I remember early on
when I was a judge in 19— let’s say it was ’85,
’86. I had a trial and it was a business dispute
and involved a fair amount of money at the
time, $600,000. There were four or five parties.
Every party except one was represented by a
woman. I was a woman judge. I thought “This
is somewhat unusual to have basically a room
full of women doing a business case.” That
was not the norm.
JD:
In addition to your professional
work there’s also usually some professional
activities that people are involved in, and you
certainly were as well. I know you were on
a committee on function and organization of
the bar for a year or so. How did you choose
where you wanted to be involved?
EP:
One of the partners, Bob McMenamin,
in my law firm was on the Board of Bar
Governors. Then, as now, you would express
your interest in serving on bar committees.
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They were also striving to get some women
and people of color to serve on bar committees.
I think he suggested to me that this might be
a good committee to be on. It actually was
an exciting time because it had just become
possible to have interest on trust accounts go
to fund a foundation that would fund Legal
Aid and Legal Aid-like organizations. So you
had to make that possible. We had to suggest
the Oregon Law Foundation be created and
that interest on trust accounts be mandated
by the bar. We had to figure out all the
mechanics of that. It actually was interesting
process to go through because it did involve
sort of structural issues that impacted
everybody who was in the private practice of
law. Everybody has a trust account who was
in the private practice of law at this point.
JD:
So was this a move that was happening
nationally?
EP:
It was national because it was the
I.R.S. that had to adopt the rules that made
it possible. Because normally what would
happen is the interest would be attributed,
would be taxable. So they needed rules that
would make the taxation work right. The
lawyers weren’t going to do this if you were
going to make the law firm pay tax on it or if
the clients were going to be taxed on it. There’s
nothing in these rules that would preclude if
the client was going to have a large amount
in a trust account of having a separate trust
account for the benefit of that client and that
client paying the tax on the interest. But most
clients put a small amount of money into a
trust account. It gets aggregated. They don’t
get interest on the money. Really, the banks
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were the beneficiaries of that. They used to
then provide nice services to the law firm
because they got these nice, healthy trust
accounts. [JD chuckles] All this potentially
had some impact. But at the threshold, you
needed the Internal Revenue Service to opine
that it would be okay if there was this interest
and it went to this foundation and nobody
would be taxed on the money.
JD:
Mm-hmm. So was this small
committee or group deciding this and then it
was just presented to—
EP:

The Board of Bar Governors.

JD:

Okay.

EP:
Any changes to the rules for the
bar probably run through the Board of
Bar Governors. We would make some
recommendations and then it would go to
the Board of Bar Governors to implement.
But, like anything a committee does, it
takes some time to get it done. The Board
of Bar Governors had to decide to create the
Oregon Law Foundation, and who would be
the officers, and how it would be structured,
and all of that. So that was the main thing
that happened in the few years that I was
on the Function and Organization of the Bar
Committee.
I was also on the State Bar Continuing
Legal Education Committee. The State Bar
runs a fairly active continuing legal education
program. I was the architect of the season
pass! I’ve had a few good ideas in my day!
JD:

Do tell! [chuckles]

CLE Season Pass
EP:
My thought was the incremental
cost of each attendee once you have a C.L.E.
program isn’t that great. It’s whatever cost
you’d produce with materials, and a little bit
of coffee, and a little bigger meeting room.
Most of your costs are fixed by the size of your
faculty and who you pay for from out of town.
So really what the bar had going for it was it
did a number of C.L.E.s per year and there
was no reason why you shouldn’t encourage
people by having a season pass where if they
wanted to sign up for lots of C.L.E.s, they
could pay this fixed amount. They spent some
time sort of figuring out how they wanted to
do it. But it took me a little while to convince
them that that was a good idea. I consider
it high praise that it still exists today. [both
chuckle]
JD:
So were there a lot of changes like
that, starting something like the Oregon Law
Foundation? Was that kind of a sign of the
times? What was the impetus behind creating
a foundation? I assume there was a need.
EP:
Well, I think the impetus was that now
you could have this money from these trust
accounts. So there was going to be money and
you had to have a mechanism to get grant
applications and to pass the money out. A law
foundation was the way to do that. Anybody
who wanted to pay ten dollars, I think, could
join the Law Foundation and then you would
have a board of directors, and they would
have a committee, and they would pass on
these grant applications. But it was a way to
pass out the money you would get from the
interest. Over the years it’s been millions of

dollars that has been passed out. I’m sure that
it’s probably not as great now that interest
rates are way down but it will go back up
again.
JD:
Mm-hmm. And what was the grant
process like? Were you involved in that at all
as far as who would get these funds?
EP:
I really wasn’t involved because what
happened was I was involved at the end of
setting this thing up; mandatory interestbearing trust accounts, and setting up the
Oregon Law Foundation. I think I might
have even been an officer of the Oregon Law
Foundation in its infancy, but it was really
in its infancy. By the time it got to the point
where it was in regular, grant-giving capacity,
I had moved on to other things.
JD:
And as you started to move into your
early career, and you’d been saying “I want to
work with statutory law. I like bankruptcy.”
Was your work reinforcing that all along?

Business Law Practice
EP:
I really enjoyed the business side of
my work because I got to have my finger
on the pulse of what was going on in the
business community in Oregon. I got to
work intensively on a lot of different kinds
of businesses and learn a little bit about
a lot of things, which of course is one of
those hallmarks of lawyering. When you do
litigation you learn something about whatever
it is you’re litigating about. But what we got
to do is we got to learn a little bit about well,
you’re going to do a cattle ranch, you’ve got
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to learn what should happen at a cattle ranch
and what’s gone wrong at this cattle ranch
and how you can fix it. You’re going to do a
Christmas tree farm. Are you going to do a
plywood plant or a saw mill? Oh, you can do
high tech now! Software, you have to learn
about software.
I remember one time we had a
company that had written software for—these
were computer-driven saw mills—so you had
a whole bunch of code. Basically they owned
the software, the original source codes. When
they would sell the system to somebody, they
wouldn’t give them their source codes. So if
something broke, or if you wanted something
fixed, you would call in the company and it
would do that for you for a fee. Well now
it’s in bankruptcy. The companies that have
paid a lot of money for the software are really
concerned because who’s going to provide
the support? Who’s going to provide the
updates? All those things. They want to at
least get their hands on the source code so
they can then hire somebody to do that if
there’s nobody available.
JD:

EP:
No. I assume we’re going to talk about
cases, some of the interesting cases, another
time. In my early years as a judge, one of the
things I really like about the judge job, and
I’ve liked this for thirty-one years, is you
get an opportunity to be involved at a lot of
different levels. One level is just the cases
and administering the cases. Another level is
the rules and the systems. The longer I was
around the more I thought rules and systems
were as important in the big scheme of things
as the individual cases were. Another level is
you had time to, and you were in a position
to, do legal education programs, do pro
bono—provide some leadership there. You
had to decide where did you want to spend
your time and your energy.

Sure.

EP:
So we had to figure out: what’s the
best way to sell this stuff? Is it to—[recording
ends abruptly, then resumes]—sell it to one
entity that will then provide the service to the
clients? Is it to sell it to everybody who has got
a system and one entity? How do you package
it in a way that maximizes the value? But,
you’re interested too in making sure that—
these saw mills are functioning! They need
this software to run their saw mills. So, there’s
some pressure to move along [laughing] before
those saw mills start breaking.
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JD:
I wanted to ask you a little about
other things that you were doing in your life
outside of work, because that’s not the be all
and the end all. But I don’t want to move on
in case there’s some things that you’ve been
thinking I might ask about that you think are
important to include here that I haven’t asked
about.
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JD:
And we’ll explore some of that more. I
think in the next session we’ll really jump into
your becoming a judge and walk through that
part of your career. But you were fairly new
to Oregon and Portland when you started as
a law clerk, and through those first few years
in private practice.

Life Outside of Work
EP:
I came to Oregon in part because I love
the outdoors. Portland used to be a wonderful

place where in an hour you could be in the
mountains. It’s still good but there’s a lot
more traffic than there used to be. [JD chuckles]
I like to ski. You could go skiing for the day.
Or you could leave on the four o’clock ski bus
and ski at night and be home at midnight.
[both chuckling] I took advantage of a lot of
those outdoor opportunities that are here. You
can go out in the Gorge and go hiking for the
day. So, I really enjoyed that part of being in
Oregon.
I realized that there would be a certain
downside in terms of not as much culture
available. You know, fine museums are not
in the city of Portland. Some things are a lot
better than they were when I got here. There’s
probably a lot more plays that are high quality
than when I got here. And there’s community
events. There didn’t used to be quite as many
as there are now. In the summertime, you
go to the waterfront and every weekend it’s
something different along the waterfront.
But for me, I liked it because I could
live close into town. I had a little doggie. I
spent time just walking around. I lived near
Mt. Tabor Park so I’d walk my dog up on Mt.
Tabor Park and enjoy the outdoors. I like the
fact that people take the time to actually talk
to each other in the Northwest. I grew up in
California and things are moving so fast there
that I’m afraid that often people don’t take the
time to talk to one another. So people would
spend a little more time actually getting to
know people here.
JD:
And it was just physically a much
smaller community back then, as well.
EP:
That’s probably true although it felt
big enough to me. I mean Portland has always

been, I think it was a million people when I got
here, in the metropolitan area. So there were
enough people that there was some diversity.
When I lived in Salem, which I did for a year
when I was in law school, it felt too small to
me.
JD:
Well, this might be a good stopping
place for today. And we’ll pick up next time.
EP:

Okay, great!

JD:

Thanks very much.

EP:

Okay, so should we—
[End of Recording 2]

Slowly Becoming a Judge
JD:
Today is January 4, 2016. I am doing
the third interview with retired bankruptcy
judge Elizabeth Perris at her chambers in
the U.S. bankruptcy court for the District of
Oregon. It’s a nice snowy day. [both chuckle]
We’re having a nice view out of your office
windows here.
I thought today we would start by
talking about 1984, which was a momentous
year on a couple of levels. Perhaps we could
start with the personal side of 1984 and what
was going on that year.
EP:
Well, of course, I learned in sort of
the third quarter of 1983 that I was going to
become a judge and that was very exciting.
My predecessor, who was retiring after thirty
years, wanted to serve to the end of transition.
The bankruptcy system was supposed to go
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through a five-year transition. Bankruptcy
code went into effect on, oh it must have
been in 1979. So five years from the effective
date, the bankruptcy court was supposed to
become its own court, independent of the
district court.
Well in 1982, the Supreme Court had
decided the Marathon Oil case. Under the
Marathon Oil case, they held that because
bankruptcy judges don’t have lifetime tenure—
they’re Article I judges rather than Article III
judges—they couldn’t decide everything that
had been assigned to them under the system
that had been devised by Congress. But to
induce people to stay the five years, Congress
had provided a small increase in pension if
you would stay the five years because they
had visions of people leaving en masse during
those five years and not being able to replace
them. Because, of course, at the end of the five
years the judges were going to be appointed
by somebody different and it was going to
be a longer term. My predecessor wanted to
stay the five years. So, even though I was told
I would become a judge in I think it was in
September in 1983, subject to an F.B.I. check, I
wasn’t going to start until April 1, 1984, which
was the end of transition. Transition ended on
March 31st. Since my predecessor had served
over thirty years it was a big deal that he was
retiring. A combination retirement ceremony
for him, and swearing in for me were planned
over in the United States District Court over
across the street. The Ninth Circuit Chief
Judge, Judge [James R.] Browning, came up
for that. It was a big deal.
I had decided that I would take a
vacation before I started being a judge. I took
a month off and I mostly went skiing. I rented
a house over in Sunriver and I resided over
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there and skied. I took a lot of ski lessons. One
day I’m out on the ski slopes; it’s a beautiful
day. I’ve signed up for an all-day, private
lesson. Somebody yells down from the ski
lift chair to my instructor that the office had
gotten a call and somebody is looking for me.
I went in after I finished that run and I found
out that my secretary had called because
Judge [James M.] Burns, who was the chief
district judge at the time was looking for me
because he wanted to swear me in. He was
concerned he was about to lose the power to
swear me in because Congress was about to
pass something. So he wanted to make sure I
became a judge before Congress acted and he
was deprived of power.
So I had to decide—it was about ten in
the morning—should I drop everything and
go to Sunriver and get my stuff and go back to
Portland so I could be sworn in? Or did I want
to finish my day of skiing and then go back
to Portland so I could be sworn in. I decided,
well, by the time I got back to Portland things
would be shut down in the East. If Congress
was going to act to deprive him of the ability
to swear me in, I guess it wasn’t meant to be
and I should go back to skiing. But I did go
back a few days early and got sworn in in a
private ceremony in Judge Burns’s chambers
because we wanted to make sure I became a
judge.
That was, I think Tuesday, and Friday
was the big day when we were having the
public ceremony where Judge Browning was
coming up to preside over the retirement of
my predecessor and my swearing in. We’re
over in the chambers having the sort of preswearing in, retirement event, and word
comes that Congress has extended transition
by a month. Suddenly my predecessor, Judge

Johnson, says, “I’m not sure I want to retire.”
[laughs] [very amused and animated] Here I am.
My family has come! My friends are out there
and it’s not clear whether my predecessor is
ready to give up his job.
Judge Burns, bless his heart, says,
“We’re going to go out and do the ceremony
and we’ll talk about this later.” [laughing] So
we go out. We do the ceremony. But I was
somewhat distracted during that ceremony
not knowing whether this was really the
ceremony or wasn’t the ceremony. We have
our reception. He spends the weekend
debating whether he wants to step down.
I thought about it and I told him, I said, “I
would wait for one more round, one more
month, if he decided that he wanted to keep
going to see if Congress would act and he
would get his enhanced pension. But if they
just extended transition one more time, I was
giving up because at that point I had given up
my law practice. I had a way back. I couldn’t
wait forever. I had no idea how many times
Congress was going to extend transition. So
I told him that. He ultimately decided after a
weekend of mulling it over that he would go
ahead and step down.
The end of that story is that Congress
did extend transition several more times. They
did it by the month. So they did April. Then
they did May. I think they did about three
weeks or so in June. Then it came to an end.
We weren’t judges for a few weeks; we were
consultants. They made us all consultants for
a few weeks. [pauses] That was an interesting
time. Ultimately, he got his pension. They
passed a bill that enhanced his pension and
anyone else that was similarly situated. There
were a few other people who were like him:
hung on and hung on but then left after the

official end of transition. It had a happy ending
for both he and I, but it was a somewhat
unusual way to start your judgeship.
I think I was probably the last person
who was sworn in who was appointed by the
district court because, since 1984, the end of
transition, now the appointing body is the
court of appeals. All of us who were in the job
were grandfathered in. You either got a term
that was I think a minimum of two years or
four years from the date of last appointment,
whichever was longer. They wanted to be
able, in an orderly fashion, to reappoint
people, so they assumed they needed a little
bit of time to do that. The Ninth Circuit did
offer us all the opportunity to do what they
called “fast track,” meaning if we wanted to
be processed right away they would process
us right away. But we had to agree that if we
weren’t the ones who got the job we would
step down. So having recently gotten my job
I said, “I’m going for my four-year deal. I
want to stay for the entire four years.” And,
of course, I was reappointed twice after that.
It was an interesting process. And as it turned
out, the fast track wasn’t very fast. So it really
didn’t matter. We used to joke that the fast
track bumped into the slow track. [both laugh]

District vs. Ninth Circuit Appointment
JD:
So was there much difference in what
the process was that first time when it was
really the district court that you were being
appointed through versus the Ninth Circuit?
EP:
It’s quite different. First of all, it was
one screening. You went for one interview.
There were a few people: the chief district
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judge or somebody he or she appoints and a
few lawyers they appoint. They just made a
decision. You sent them a resume, not their
form. I sent them a two or three page resume.
We had a nice chat for thirty minutes and two
or three weeks later, from the time I applied,
to the time I got the call from the district judge
telling me—
JD:

Wow.

EP:

—I had got it subject to an F.B.I. check.
Now, in the Court of Appeals, there’s a
long form that they internally developed that
actually is the F.B.I. form. I filled out that form,
but it was after the fact, after I knew I’d gotten
it. Now you have to fill it out at the beginning.
So you fill out a long form. There’s local
screening and then there’s circuit screening.
Local screening takes all these applications
and they decide who to interview. Having
served on local screening at least one time, I
know that there’s quite a process where they
not only read the application but they call
the references. They call people who might
know these people. They decide what five to
ten people to interview locally. They try to
do it in one day. Then they narrow the list to
three to five and send the three to five to the
circuit. Then the circuit will decide. They’ll
interview the three to five. Then those three to
five—sometimes the circuit committees come
here, but sometimes those people get to go to
San Francisco to get their interview. [sounding
amused] So it takes months! And then there’s
an F.B.I. check and an I.R.S. check afterwards.
The circuit wants one year’s notice
before you quit your job because they figure it
will take them as much as a year to replace you
by the time they run a national advertising.
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They have local screening. Then they have
circuit screening. You run through these
checks. It’s a much more lengthy process. It’s
worked out differently in different circuits.
I give the Ninth Circuit high marks. It’s not
very political. It’s very much a merit-based
system. The various levels of screening mean
nobody’s friend gets the job. Whereas when it
was just the district court doing it, there was
probably a little more variability to who was
selected to do the job. The district court often
didn’t know the bankruptcy people. So they
might pick somebody who had a wonderful
relationship with the district court but had no
bankruptcy background. [chuckles]
JD:

Right.

EP:
A lot of people had been assistant U.S.
Attorneys. My colleague Don Sullivan had
been clerk of the district court and he’d been
an assistant U.S. Attorney, chief of the civil
division. But he’d done no bankruptcy work.
JD:

Mm-hmm.

EP:
So, that doesn’t happen very much
anymore.
JD:
So how did you either indicate interest
or were you answering an ad that very first
time when it was still going through the
district court?
EP:
I think it was an either an ad or it
was a posting in the court. I was aware
when there was a vacancy. I actually wasn’t
selected until my second application. The first
application was for a half-time job in Eugene
and somebody else got that job. Part of it was

I was not a Eugene person, I think. I can’t get
into the minds of the people who made that
decision. But it was happy for me because I
didn’t have to move, which I would have had
to do otherwise.

Beverly Schnabel
JD:
Mm-hmm. We’ll get into your years on
the bench in more detail, but before we get too
far along, I know 1984 was also a momentous
year in your personal life.
EP:
Right. I met the person who is now my
spouse, Beverly.
JD:

And what’s her last name?

EP:
Schnabel. Actually, we met in 1979.
But we got together in 1984. We were friends
for five years before we got together. We
did lots of camping, and skiing, and hiking,
and that sort of thing. Of course, times were
pretty different in 1984 than they are today.
[deliberate tone] If you told me in 1984 that
someday we’d be legally married and she
would have benefits, I would have laughed at
you. Because I got to worry about whether I
would pass the F.B.I. check in 1983 because I
figured the F.B.I. would figure this out. It was
not a secret.

and drugs for some obvious reasons. You
really don’t want people who are on the
bench who are under the influence [amused
tone] so that’s one of the things they try and
ferret out. But they also are very interested in
can you be blackmailed and all those sorts of
things. So for whatever reason, they wanted
to know who was your spouse or who were
you dating. And their process is you list who
were your opposing counsel. You list personal
references. They go and they talk to all those
people.
But then they ask those people for
more people until they satisfy themselves
they’ve talked to all the people out there.
They’re looking for people who know you
professionally, personally. They were clearly
interested in who I was dating and what I was
up to in my spare time, as well as what I was
doing professionally. Unfortunately for them,
mostly I was working. [laughs] You know, I
only practiced law from 1977 to 1984, but it
was a pretty intense seven years. I worked
pretty hard. So while I liked to camp and ski,
I didn’t have a lot of time to do any of those
things. And I actually had more time to live
my life in an orderly fashion since I’ve been
a judge than I did when I was a lawyer. As
a lawyer, it’s crisis after crisis. I think in an
earlier interview I told you about how intense
times were then.
JD:

JD:
Did they ask questions about that,
either of you or of people that they talked to?
EP:
They wanted to know who you were
dating. They have an agenda. What their
agenda has been has changed at different
times. They’re very interested in drinking

Yes.

EP:
So—when I had my month off and
I spent a lot of time thinking about things, I
thought this was probably as good time as
any to get involved with somebody because
I had more time now than I had had before.
And it wasn’t just time, it was energy. I would
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go home after practicing law and dealing with
the crisis of the day and I didn’t want to talk
on the telephone. I didn’t want to do much of
anything other than read my book or listen
to my music and just sort of “be,” because I’d
dealt with so many crises at work that day.

Navigating Social “Norms “
JD:
As you say, the landscape was quite
different in 1984. I would assume that was
also true socially and within and outside of
the legal community. What kinds of reactions
and experiences did you have professionally?
EP:
Well, it’s interesting. Bev would go
with me sometimes to judicial conferences. But
sometimes she didn’t go. I always introduced her
as my friend and later my partner. And [pauses,
searching for words] people don’t realize how
often they refer to their husband or wife until
you don’t have a husband or wife. Then you
realize when you’re trying to be gender neutral
how difficult it is to talk about somebody. And,
a lot of people were fairly cool but a lot of people
weren’t so cool. Pretty quickly you could tune in
on who was and who wasn’t. I’ve never taken a
position that I’m going to hide in any way, but to
me, my professional life and my personal life—
they didn’t mix and match that much. I had a
group of friends who really were almost like
family. I’ve had the same group of friends for
a long, long time. They aren’t lawyers, many of
them. Bev is not a lawyer. She’s an audiologist
by occupation. I met many of her friends who
are people in the medical community. Our
friends did a variety of things. So, the world
changed fairly gradually because we’re talking
about 32 years here.
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JD:

Sure.

EP:
And so probably the first ten years it
was like people wouldn’t pry very much, but
it was not an acceptable thing by and large.
Some people were fine. Then probably the next
ten years it was more acceptable but hardly—
nobody treated your partner as somebody
who is equivalent to a spouse. It was only in
2004 when we got married for the first time
in Multnomah County, when the county
decided to issue marriage licenses, that I woke
up and realized that I had been working for
less money than all my colleagues for all these
years! I didn’t want any special rights, I just
wanted the same rights they had. Really, why
shouldn’t I be able to provide my spouse with
health insurance? Why shouldn’t she get an
annuity, survivor’s benefits if I died? Because
part of being a judge or a federal employee
is you get a lot of benefits and not a lot of
pay. You trade those things off. I didn’t think
about it at the time I did it. I did it because
it was an interesting job. I never really cared
how much money I was going to make. I was
going to make plenty of money as far as I was
concerned. But really, why should I get paid
less than all my other colleagues, all of whom
are married? But it took until—I think we
finally got benefits in 2013.
JD:
Which was the year you got married
for the third time I believe, to the same woman!
[both chuckle]
EP:
Well, actually no. I got married
the second time in 2006 in Canada. I got
domestically partnered in Multnomah
County in 2008. And then in 2013, one of the
Eugene district judges decided that Oregon’s

prohibition on gay marriage was improper
and should fall.2 The State Attorney General
did not oppose that. So our Canadian marriage
was recognized at that point. We didn’t have
to get married again.
JD:

Oh.

EP:
So we’ve been married since 2006. It
will be ten years. But we didn’t get benefits
from the federal government until 2013. It’s
been very odd to—you change nothing in
your life, and yet your legal status changes.
And, of course, in that interim between 2006
and 2013, there’d be times when one of us
would be married and one of us would not
be married because it would just depend on
where your feet were. That seemed like a very
odd situation to be in.

Anti-Gay Ballot Measures
JD:
Do you think it struck you differently
being a lawyer and someone who deals with
laws all the time versus just Jane Q. Public?
EP:
First of all, I think legal status probably
means more to me than it means anybody who’s
in the public. I certainly understood, since I’m
on the debt-side of things in the bankruptcy
court, that being married to somebody meant
you were taking on responsibilities for them as
well as getting these nice opportunities. I was
quite ready to take on those responsibilities.
No problem as far as I was concerned.
JD:
As I was thinking about the time
period too, there were some pretty intense
ballot measures going on around—

EP:
There were. And, of course, that was
an interesting thing because you worked with
all these people. You know all these people,
but you aren’t out to all these people. So you
sort of say to yourself, “I want these people
to understand that if they vote for this ballot
measure, they’re voting to teach their children
that I’m immoral!” I’m a tax-paying person! I
want to help their kids go to college. I keep
voting for those public school bond measures.
Really, why should I have to pay somebody
to teach their kids that I’m immoral? I don’t
get it. So I think those ballot measures at least
forced me to feel like I needed to come out
to more people and I needed to be more out
there. And I think that was true for a lot of
people.
I remember [chuckles] at one point
some friends of ours did this project called
“The Visibility Project,” where they wanted to
explain to people that it was regular people—
it was your doctor, your lawyer, your realtor,
your teacher—who was a gay person. It wasn’t
some strange person from Mars. They bought
some ads. They had a float in the Starlight
Parade. They hid their face in their first ad and
then they took the masks away. They raised a
lot of money. It was considered really daring
to do something like that. That was in the ‘80s
at some point or early ‘90s. Times, they were
different.
But I think those ballot measures—
there have been a lot of things that surprised
me—probably a lot of people came out because
of the ballot measures but also because of
A.I.D.S.. There were a lot of guys who didn’t
have anything to lose at that point, and who
were treated really lousy by their families. I
think many fair-minded people understood
they were being treated pretty lousy by their
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families. So you could have surprised me that
some terrible disease would result in more
acceptance for gay people.
Then the ballot measures. I called it
the culture wars in Oregon because it really
was a culture war. I’m not [halting, ironic]
into the culture wars. My thing in life was I
was a bankruptcy judge. I was into whether
your business succeeded, whether people had
jobs, whether people had economic security,
whether they could pay their bills. But, you
got dragged kicking and screaming because
if people were going to make you pay taxes
to teach their kids that you’re immoral then
you do get concerned. You know, so much for
the I-just-want-to-do-my-job-leave-me-alone
program. They weren’t willing to just leave
you alone. That was, I think, for me the issue
with a lot of the ballot measures. Before there
had been a sort of don’t-ask-don’t-tell era
where you didn’t advertise it but we left you
alone. In the culture wars, we didn’t leave you
alone anymore. We wanted you to lose your
job. We wanted to teach your kids you were
immoral. There were various approaches
in these various ballot measures. And so it
became more of a we’ve-got-to-win because if
we lose the consequences are so great.
JD:
It was definitely a different time in
Oregon in the ‘90s when that continued for
some years.
EP:
The other thing that happened for
me was the churches got very involved. It
made me realize that churches are perceived
by many people as sort of being in charge of
morality. You actually needed churches to line
up on the side of gay rights because if you’re
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going to have a war over what was right and
what was wrong, you needed churches on
the “it’s okay” side as well as churches on
the “it’s not okay” side. I had never thought
much about churches one way or another.
Oregon is a very un-churched state, but that
was definitely a time when I thought about it.

Multnomah County Legalizes
Marriage
JD:
So even when you got married in
2004, which was a big deal when Multnomah
County Commissioners decided to legalize it
within the county. 2004 in some ways doesn’t
seem that long ago, but it was still a big step
for people to say “I’m standing in line and I’m
going to go get married.”
EP:
It was funny because first of all they
made you both stand in line together. [JD
laughs] I don’t know why because they don’t
make straight people both stand in line
together. And there were big lines because
everybody was trying to get in the door before
somebody issued an injunction. For us, it was
a question of how were we ever going to line
up our schedules so we can both stand in line
together. Bev worked hard and she couldn’t
just take off time. I had trials. I met one of
my colleagues in the parking lot one Monday
morning. I said, “Can you take my trial this
afternoon? I want to go stand in line. Bev can
take the afternoon off.”
He said, “Oh sure, no problem.”
So he took my trial that afternoon. My
colleagues married us that night. I felt very
lucky that I had two wonderful, supportive

colleagues who were like ready to do this at
a moment’s notice. But it felt very odd after
twenty years to be in a hurry. [both laugh]
JD:
That’s a great story. So there was a lot
going on in your life that year.
EP:

Right.

Transition from Lawyer to Judge
JD:
And you didn’t have kind of the
smooth, slide into your position as a judge.
[EP chuckles] There were quirky things going
on. But you did finally arrive here and you
were sworn in. Can you talk a little about
what those first weeks were like?
EP:
Well, making the transition to being
a judge from being a lawyer, there’s quite a
mental transition. As a lawyer your job is to
convince somebody you’re right. As a judge
you just tell them what you think the answer
is. You don’t have to convince them you’re
right. In fact, it took me about a year to get
over that I should convince them I’m right.
Because really it’s not fair to ask the lawyers
to agree with you! [laughs] So I started out
thinking I should convince people I was
right. It took me awhile. The other thing that
happened was you have to balance the getit-done-factor with oh, this is an interesting
question, I should write an opinion.
When I arrived I was conflicted out
of a lot of the bigger cases. One thing about
bankruptcy is it’s a pretty small world. So I
would typically have had a piece of many
of the bigger cases in town, but they needed
a visiting judge in the San Francisco court,

Oakland; they were short a judge. So they
wanted somebody who could go a week a
month, indefinitely. I signed up for that duty.
At the time the federal reimbursement was
fifty dollars if you didn’t itemize and up to
seventy-five dollars if you did itemize. A
nice hotel room in Oakland, government rate
was sixty dollars. So they didn’t have a lot of
volunteers for this position. But my parents
lived in the San Francisco area. So my law
clerk and I would go a week a month. We
would stay at my parents’ house and rent a
car so we could get our fifty dollars a day and
we could afford to do this.
I actually had my first real trial in
Oakland. It was different in Oakland in the
sense that I didn’t know anybody. I didn’t
know the lawyers. I didn’t know the judge.
I didn’t know the litigants. You know which
are the big law firms in California, but even
so, you come with less of a predisposition to
judge based on prior experience if you have
no prior experience. So that was interesting to
see how different a state that is only 500 miles
away really was. They had different local
rules. They had a different legal culture. The
lawyers were from all over the Bay Area so
they often would travel to see you. You’d get
a lawyer from San Francisco coming over to
Oakland. They did a lot less on the telephone
than we did.
They seemed to worry less about the
convenience of the parties and the lawyers
and more about the judge’s convenience.
They would have a ten o’clock and a two
o’clock setting, whereas we were on the nine
o’clock, nine fifteen, nine thirty. We didn’t
want to make anybody wait. They were
like, “Oh, here’s your sixty matters at ten
o’clock.” So you’d go out. There’d be this huge
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courtroom full of people who were billing all
this money. You’d start at top of your calendar
and go on down. What I learned was it’s very
efficient from the judge’s standpoint. You
spend less time as a judge doing that, but it’s
very inefficient from the standpoint of the
litigants. It costs them a lot of money to have
their lawyer travel there, sit there, and wait.
I struggled to hit the balance. But I thought
it was really good to have that experience of
going to a different place and experiencing
a different legal culture. I was very much a
product of the Oregon legal culture, having
spent my whole professional life here.
One of the things that I’ve really liked
about being a judge over the years is you do
get a broader perspective. You not only have
your own place, but I did a lot of work for the
Federal Judicial Center. I met judges from all
over the country. I got a chance to learn about
their systems.

Bankruptcy Court Judge School
JD:
Is there the equivalent of baby judge
school for bankruptcy court judges?
EP:
Absolutely. There’s a phase one and
a phase two. Phase one is [chuckles] usually
it’s ten or fewer judges, but because of when I
started—I started in 1984—remember, I talked
about transition.
They hadn’t had any of these schools
for a long time. So my baby judge class had
twenty something people in it. It was in
San Diego. Then my phase two baby judge
school had forty-four people in it. It was in
Washington, D.C. at the Dolly Madison House,
which is really close to the White House. It’s
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an interesting time in your life because many
of the people who’ve been your friends—the
lawyers—they can’t be your friends any more.
Suddenly they’re treating you differently.
You’re really excited to start this new job, so
you’re kind of open. These are the people who
are having a similar experience. So I always
say baby judges are the happiest people on
Earth. I don’t know how long it takes to wear
off. But they are really happy. [JD chuckles] I
taught for over twenty years in baby judge
school so I’ve experienced a lot of baby judges.
In Phase One they try to do small
enough so people actually get to know each
other. Then they put two, three, four groups
of baby judges together for the phase two. In
phase one you’ll have two mentors. In our
case it was a lawyer, George Treister, who’s
one of the deans of the bankruptcy bar and
a judge who went on to be a district judge,
Lloyd George, in Nevada. They ran the
baby judge class. You would watch a little
videotape. It lasted about half an hour and
then you would have a discussion about the
videotape. In our case, they talked about a lot
of substantive law. As the years have gone by,
they talk far less about substantive law and
far more about judging. So you learn about
case management. You learn about judicial
ethics. You learn about the art of judging. You
learn some substance, but it’s more about how
to be a judge and less about the substantive
bankruptcy law. Most, not all, people who
become bankruptcy judges know quite a bit
about bankruptcy law.
JD:

Have been trustees like you were?

EP:
Or they practiced bankruptcy law.
Every now and then you get somebody who’s

been a litigator, a commercial lawyer, assistant
U.S. Attorney: they have a lot to learn. But
most people, that is not their background.
JD:

Then what’s phase two’s focus?

EP:
Phase Two is all live lectures. You
spend more time doing judicial ethics. You
learned about your disclosures and financial
reporting. And then they did even more in
depth substantive law when I went. Now
they do more, again, judging sorts of things.
But the theory is that even though some of the
topics may be similar, they try and catch you
in phase one before you go on the bench or
right at the time you go on the bench. In phase
two they try to catch you at six to nine months
out. Your views and your questions are quite
different once you’ve done it for six months
than they are when you’re just getting ready
to do it. People’s concerns are really different
when they’re in phase one. They’re worried
about getting through the F.B.I. check. They’re
worried about all sorts of things. They aren’t
focused on: How do you manage the case? Or
what do you do with this? Or what do you do
with that? So, people, by the time they get to
phase two, were more interested in what you
do about the substantive cases. [someone enters
room. EP says “Thanks.”]

Pioneer Women Judges
JD:
Were you unique in that you had been
the law clerk for at least two of the judges who
would then become your colleagues now?
EP:
I wasn’t unique but it’s somewhat
unusual. There have been a few other judges

I met who have clerked for judges along
the way. [chuckling] It was like having your
parents suddenly become your colleagues.
[both laugh] It was very hard to call them by
their first name [laughs] and think of them as
being your colleagues. It was easier for them
than it was for me, I think.
JD:
Mm-hmm. But it sounds like it sorted
itself out after—
EP:
It did. It did. And in some ways I kind
of knew them. I knew their personalities.
I respected them. And that part was good
because I knew them more than I would have
known them otherwise.
JD:

Mm-hmm.
Do I have the dates right that you
followed Polly Higdon by a year?
EP:
Right. I did. She went on the bench—I
think she was first the half-time judge and
then she went on full time sometime in ’83 I
think. So I was about a year behind her.
JD:
I guess I was reflecting back to your
comment when you were looking for work
first out of law school and visiting a law firm
and someone said, “Well, we’ve already hired
a woman.”[EP laughs] Did you encounter any
of that sort of—
EP:
Well, I was concerned about whether
there would a feeling like, “Well, we have a
woman. We don’t need more women.” But I
never sensed that in the process of the judge
job. I don’t think that was an issue. [brief pause]
But I’ll tell you this: there were four women in
the Ninth Circuit when I started, out of sixty-

Perris, Recording Three

59

eight judges. So there was Polly Higdon and I,
and Louise, now Adler, in San Diego and Geri
Mund in Los Angeles. We were the first crop
of women. There had been a woman or two
way back in history, but there hadn’t been for
a long time. So we were the pioneers. In ’88 a
lot more women got appointed. But in the ’84
group, there were relatively few women.

Anyway, they used to do the judicial
seminars by circuit. Now they only do two or
three and some years one, so you see people
from different circuits. They let you pick
which location you want to go to. There is a
certain amount of cross-pollination that goes
on.

JD:
Would you all end up at some of the
same judicial conferences?

Judicial Staff and Technology

EP:
Oh yeah. Because you have to
understand, the bankruptcy judges, we have
a trade group just like the district court judges
have and the magistrate judges have. We
have the National Conference of Bankruptcy
Judges. They have the Federal District
Judges Association, the Federal Magistrate
Judges Association. And so, the Federal
Judicial Center would have seminars for just
bankruptcy judges. Then we would go to
judicial conferences. Your circuit would have
a judicial conference and that would be all
the different types of judges. So it would be
the district judge, the magistrate judge. One
thing I’ll say about the judicial conferences is
it made me feel like I was part of the federal
system. But for those judicial conferences,
I would have felt like I was in my little
bankruptcy world because we’ve always been
in a different courthouse as long as I’ve been
a judge. We don’t have much interaction with
the district court. And so it would be easy
to think of my colleagues as the people I see
at the Federal Judicial Center seminars and
at the National Conference of Bankruptcy
Judges, which is the one time nationally we
get together.
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JD:
You were coming on at a point where
there had been large changes going on in
bankruptcy law, in how the court was set up,
in function. What was staffing like? That part
of being a new judge—what did that look
like?
EP:
Starting in 1979, every bankruptcy
judge was entitled to a law clerk. They had
always had judicial assistants, or secretaries,
but they were entitled to a law clerk. I actually
hired my secretary who became my judicial
assistant. I hired a young associate lawyer
who became a law clerk. So we all came
together. They were totally new to federal
service; neither of them had had any federal
service before. And we were in our own little
world trying to ramp things up.
[chuckles] One of the things that was
very odd when we arrived was lawyers, even
in 1984, were using computers. You had word
processing. You could either get a little standalone PC and get a little program or you could
get a dedicated word processor that was a
little computer. I arrived at the court and
there were no computers to be seen for judges.
There were IBM Selectric typewriters. I said,
“Could I have a computer.?” They offered

me some money for furniture. I didn’t really
need furniture because I got my predecessor’s
office and furniture. But I said “Could I use
that furniture money for my computer?”
Computers cost about five-thousand bucks at
that point.
They said, “Oh no, that’s a different
budget.”
So I said, “How long will it take until I
can have a computer?” They told me where I
would be on the list and that they had enough
money to buy about—Whatever it was, it was
going to take four or five years until I came
up to the top of the list. [JD chuckles] I thought
to myself, “This is really crazy! To me this is
a pretty basic tool!” Anyway, at the end of
the fiscal year, which would be the end of
September, they always have some money
they’ve held back. And so they would have
an impetus to spend that money. Suddenly
there was a deal on Wangs where they said,
“We can get you a Wang for not only your
secretary but for your law clerk. So do you
want one? You have to tell us in the next two
hours or something.”
I said, “Sure.” I had learned the system
at this point.
So eight or twelve weeks later they
arrived in these big boxes. There are some
instructions in there but nobody to put them
together and nobody to instruct you in how
to use them. My law clerk, who was a very
methodical guy, he figured out how to do it.
He called the 800 number for some help. They
said, “Nobody’s ever bought this package
without buying the training and the help.”
When I went to Oakland, they were just using
them for doorstops [JD laughs]because nobody
had the patience to figure out how to use
them. But we got several years of use out of

them. But until decentralized budgeting, that
was sort of the way things worked financially.
There would be no money, no money, no
money, and then suddenly at the end of the
fiscal year you would suddenly have money
to do some things.
JD:
[laughing] I’m sure the technology part
was part of it. And technology has continued
to be a big aspect, as electronic filings have
come in. How has that woven through your
work?
EP:
Of course, you have to remember
that in 1984 we still had paper files. We were
among the last of the courts to go totally
electronic. We went electronic in two phases.
We had paper dockets when I first arrived, as
well as paper files.
JD:

Define what a paper docket is.

EP:
Well, it’s like the index of what’s in
your file.
JD:

Okay.

EP:
And it’s the official record of what’s in
the file. So at a certain point we started keeping
the dockets electronically so we at least had
some electronic record of what was in there.
In the bankruptcy court people would have
to file a mailing matrix, which would have
the list of creditors’ names and addresses.
They were set up so you could Xerox them
on the labels. When there would be a notice
that would go out, like every time there was
an asset that was sold of any significance, we
would generate a set of mailing labels. They
would at first mimeograph and then Xerox
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the first meeting notice, and then somebody
would stick the labels on. Then you would
run all those envelopes through a franking
machine to put the postage on them. It was
pretty labor intensive. We had clerks and
that’s what their job was, was doing that.
When I started probably the lion’s share
of my work was Chapter 11 reorganization
work. We had a lot of cases filed early in
those years because people were still figuring
out what Chapter 11 could be used for and
what it couldn’t be used for. I had my finger
pretty well on the pulse of what was going on
economically in the state. A lot of companies
that ultimately grew and thrived actually came
through this court. Lattice Semiconductor: it’s
a big employer in Oregon and at times has been
one of the bigger ones. They went through
reorganization here. I presided over Floating
Point Systems, which of course hit its demise.
But there were a lot of technology companies
that came out of Tektronix. And technology
has always been a tough area in terms of the
success or failure of technology. But some of
those companies came through bankruptcy. I
had a cold storage company, Americold. They
were one of the largest public, cold storage
companies. When you get your turkey at
Christmas, it’s probably sat in a public cold
storage facility on its way to market. They’re
basically big, public freezers. And I think they
had gone private or something like that. So
there were a lot of bonds involved, but they
had plenty of money to run their business day
to day.
I had my share of agriculture cases
because Oregon is a very agriculturally rich
state and it’s quite varied. [coughs] You had,
in the Willamette Valley, everything from
Christmas trees and shrubbery and nursery
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stock [coughs] to row crops. You go out to
Eastern Oregon you’d be talking cows and dry
land wheat. Let me take a break. [Recording
stops, then resumes]

Business Bankruptcy Cases
JD:
So we’re back on recording. We just
took a quick drink break and battery-changing
break.
So you were talking about some of
the—
EP:

—agriculture cases.

JD:

Mm-hmm.

EP:
Oregon actually—nursery stock is a
major item. Grass seed production used to be
a major item; less so now. Grass seed and a
lot of the nursery business is very sensitive
to construction because people are planting
lawns—
JD:

Sure. Sod.

EP:
—and landscaping houses and that
sort of thing. So that would go with the cycles
of construction. But even the type of plants
that are popular depends on the time, what’s
a popular plant. So agriculture is certainly
variable; prices in agricultural are all over
the board. I learned quite a bit about a lot of
different kinds of crops and what’s normal
and what isn’t normal.
When I started as a judge there were a
lot of cases that were—I call them tax-driven
cases—where people were induced to want to
invest in an apartment complex, or equipment

leasing was big. There would be a high-income
individual. They would sign a note and
get a loan from a bank, and then somebody
would go out and buy this equipment. Then
they could take the depreciation. In theory,
they never had to pay the note back because
somebody else would make the payments but
they would get the depreciation. Well, when
these things went wrong and suddenly it
was time to pay up on the notes, bankruptcy
would ensue. People would be really incensed
that they actually had to pay these notes that
they had signed. But I think it was 1985, ‘86
we got about, I think it was about 180 singleasset real estate cases. They were all related to
one another. They had largely been tax-driven
where people had invested because it was a
good thing to do tax wise. I think the 1986 tax
code took away the incentive to do that. So
it changed the complexion of what we were
doing.
Wood products has largely gone
downhill in Oregon. There were a lot of mills
operating in the early ‘80s, into the late ‘80s,
even into the early ‘90s. But slowly people
made less money and they’ve run out of
natural wood products because a lot of them
were made of the big dimension logs. They
ran out of big dimension logs. It was less
expensive elsewhere: labor was less expensive
or product was less expensive in some other
states. So, wood products was big at one time
but isn’t as big now.
We did some fishing. I had cases that
came out of the coast. I learned a little bit
about some of the fishing boats and some of
the fishing industry. So I got a feel for a lot of
different things.
I’ve had a number of somewhat

unusual cases. One of the unusual cases I got
was in I think it was 1986. The Rajneesh were
very big in Oregon.3 And at a certain point
there were a lot of things that happened. The
immigration authorities were closing in. They
had set up Rajneeshpuram out on the Big
Muddy Ranch. They decided that the Rajneesh
and the corps of followers were going to leave
the country. They were selling off the assets of
Rajneeshpuram and leaving the country. One
of the followers, who I think was German,
had loaned them I think about $600,000,
started an involuntary case against some of
the corporations. There were a lot of Rajneesh
corporations. It was either one or two. I got
assigned the involuntary case. It was one of
those cases where the New York Times had
coverage of this case. Ultimately [pauses]—
we had two trustees. They convinced me to
appoint a trustee. We had one trustee out at
the ranch overseeing the sales of all the stuff
because, of course, you’re selling for cash in
those days. And the nearest bank was, I think,
three or four hours away. [JD chuckles] So
somebody had to be there to supervise the
sales. Then we had a trustee in Portland who
was running things here. Because the concern
was if money left the country, it was gone, so
somebody needed to supervise that. But it
was a very contentious case.
Ultimately, peace was made between
the party who had loaned them the money
and had filed the involuntary and now they
wanted to dismiss the case. But the State
came in and said, “Wait. What about all the
victims of the salad bar poisonings? We think
they’ve been poisoned at the salad bars.”
And, of course, it wasn’t yet proven whether
there had been poisonings at the salad bars. I
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had to decide, did they have standing in the
involuntary cases to stop the dismissal of the
cases?
So, those were sort of unusual—
JD:

And what was your ruling?

EP:
I held they did not have standing to
stop the dismissal of the case. The cases were
dismissed with the creditors getting paid off
who were the recognized creditors.
JD:
That was such an interesting period
and that group—I’m sure that I’ve personally
interviewed a couple of people for this project
who had another part of a civil case or a
criminal case.
EP:
Right! Well, John Jelderks, he had a big
part because he was a Hood River state court
judge at the time this was going on. Some of
the things that ultimately turned out to be
true, it was hard to believe at the time that
they were going on that it was true that they
were doing those things.
JD:
Mm-hmm. It’s always interesting I
think to talk about significant cases because
there’s lots of ways to define significant. I
think you’ve talked a little already about how
those cases that are going to touch people’s
lives and families are significant certainly to
them. So perhaps a better term would be highprofile cases.
EP:
Right. That probably is a better term.
What happened was, in bankruptcy there’s
three major types of cases. There’s Chapter
7, which is what we all think of as regular
bankruptcy liquidation. You appoint a
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trustee in every case. Then there’s Chapter
11s, which are the reorganizations. They can
be individuals but they are more commonly
businesses. Then there’s Chapter 13s, which
used to be called wage-earner plans but now
it’s just an individual with a regular source of
income who meets certain debt limits: midthree hundreds on the unsecured debt and a
little over a million on the secured debt. The
numbers change. That’s because every three
years it’s subject to a cost-of-living adjustment.
JD:

Sure.

Henry Hess, Chapter 13 Cases
EP:
I had a colleague who did all the
Chapter 13s until he retired in 1994, Henry
Hess. That was his interest in life. You have
a lot more contact with the people in the
Chapter 13 cases because all those cases have
to come before a judge to be confirmed. And
because the people stay in for three to five
years, those people who encounter problems,
you get to know their story. You just have
more to do with them than you do in Chapter
7, where they can go through the system and
never see a judge because they have a meeting
of creditors that’s presided over by the trustee.
And then typically they get a discharge sixty
days after that meeting of creditors and the
case closes unless they’re reaffirming some
secured debt, like your car loan, and they
don’t have a lawyer who will sign the proper
paperwork. They will never see a judge in
most of those cases. Even though each of us
is assigned many of those cases, we don’t see
the people. But in Chapter 13 you actually
do see the people. You go home every day

thinking, “I’m really glad my life’s as good
as it is.” There are a lot of people who have
problems that don’t have anything to do with
wrongdoing.
You know, there are lots of memorable
moments. I remember one fellow who, I think
the trustee was complaining that maybe he
wasn’t earning all he could earn. He explained
how he had had a job that paid a little bit more
but his wife got cancer. He needed to pick her
up at chemotherapy and his employer would
not give him the flexibility to do that, to take
her in. You say, “Well, you have rights under
the Family Leave Act!” He said, “I may have
rights but I don’t have time to sue anybody. I
just need to take care of my wife.” Of course,
he’s absolutely right!
JD:

Mm-hmm.

EP:
You know, I understand that. He’s
doing the best he can do.
There’s other people who something
bad happens to them health-wise. There’s
the poor woman who had the ferret who bit
her. [bemused] She was visiting a friend and
the friend had a ferret. The ferret leaps out of
her friend’s arms and bites her on the wrist.
She ends up having to have surgery. She’s in
a cast and her job required that she be able to
type. She can’t type while she’s in the cast so
she misses six weeks of work and she doesn’t
have any sick leave. You can’t say that she did
anything wrong!
I learned even though I started out
saying “Well, you just have to draw the line
and be consistent,” you really do have to listen
to people. If something is not somebody’s
fault, you’ve got to try and see if there’s a way
to make it work.

JD:
Mm-hmm. I had spoken to Todd
Trierwiler and one of the things he commented
on was that the bankruptcy judges here in
Oregon, that you share your decisions with
each other. Could you talk about that? He
seemed to think that was fairly unique and
that that level of collaboration produced some
I believe he said, “Amazing results.” [both
chuckle]
EP:
Well, okay. Let me sort of step back a
minute and talk about it.
JD:

Sure.

EP:
And then I’ll get down to the specific
question. One of the questions that we talk
about a lot in new judge school is to what
extent are you obligated to just make up
your mind and decide your case, even if your
colleague decides something different down
the hall. You’re okay if somebody’s excited
enough about it—
[Recording ends abruptly. End of
Recording 3]

Reappointment to Bankruptcy Post
JD:
Today is January 27, 2016. This is
Janice Dilg, oral historian for the U.S. District
Court of Oregon Historical Society. And
today we’re doing the fourth interview with
former bankruptcy judge Elizabeth Perris at
her home in Portland, Oregon. Welcome and
good to be continuing here.
When we were doing your last
interview, there was interesting transition
issues in when you were first appointed in
1984. Then you were reappointed twice.
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EP:

Twice.

JD:
I’m not sure how those two
appointments occurred and if you would talk
about those, what differences there were in
those two events.
EP:
The first appointment was by the U.S.
district court under the old system. Of course,
I was appointed before the end of transition,
with my appointment to take place at what
was supposed to be the end of transition. It
turned out Congress extended it a few times
and I think I talked about that.
The subsequent two appointments
were actually by the court of appeals because
under the legislation that passed in 1984,
the court of appeals became the appointing
body rather than the district court. It was
a two-step process with local screening
and then the court of appeals would do
the appointment. The first of the two court
of appeals appointments, they actually
solicited comments about your performance
and did a more thorough review. I’m trying
to remember whether they even solicited
applicants for the position. I can’t remember
whether they solicited applicants. That would
be 1988 would be my first reappointment
because I got a four-year term under the
legislation that passed.
The second reappointment was
more perfunctory in that there were no
other applicants. They did publish notice
that I had applied for reappointment. They
invited comments. Then the court of appeals
considered it. You had to give them quite a bit
of notice that you wanted to be reappointed.
They took their time about it. But the word
came through. It was pretty easy from my
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standpoint. There wasn’t an interview the
second time around. There was no formal
survey of the bar and that sort of thing.
So basically it was a retention. It was like
I think what they do with the magistrate
judges: should Magistrate Judge so-and-so
be retained? Once the court of appeals had
appointed you it was really just a question of
retention. There were a few judges who didn’t
get retained so it wasn’t totally perfunctory,
but nobody in the District of Oregon that was
true of.
JD:
Do they update their F.B.I. check? Do
you have to go through all of that again?
EP:
The first time they reappointed me
when the court of appeals did it I think they
may have updated it. But I think the second
time they did not because they pay for those
F.B.I. checks. That’s something people don’t
realize is the judiciary actually pays the F.B.I.
to do those checks. So they have to decide
whether they want to update them or not
because it costs them money.
JD:
And then do you have an investiture
with each of these?
EP:
No. The investiture was a one-time
only deal. I did that in 1984. I actually did it in
conjunction with the retirement party for my
predecessor. So it was a one-time big event.
Then the other times are sort of pro forma.
And you’re appointed for a fourteenyear term. My second two terms were fourteen
years each. So I actually did not serve out
my second term. I don’t think it would have
expired until maybe this year, my second
term.

JD:
Somehow I had twelve years and the
dates weren’t adding up. I just couldn’t find
that fourteen-year figure somewhere.
EP:
The fourteen-year figure actually
is interesting. Where that comes from is
that was the average tenure of an Article III
judge. When they were discussing whether
bankruptcy judges should be Article I or
Article III, this was the compromise. “We’ll
make them Article I judges but we’ll give
them the same tenure as an average Article III
judge.”
JD:
[chuckles] Well, it’s interesting as
you’ve talked about how all these changes
happened and the lawsuits and how that’s
affected Article I judges and bankruptcy
court. Just how these decisions are made is
interesting, at least to an outsider.
EP:
Right. Right. It was Judge Aldisert
who told me that historical fact. He was a
third circuit judge who was involved in the
negotiations.

Evolving Bankruptcy Bench
JD:
So you’re on the bankruptcy court
for a long period of time. [faint voices in
background] Did you feel as if how you
carried out your work changed over time?
EP:
I think it did change somewhat
over time, in large part because I got more
proficient at what I was doing. The rules
change somewhat but they didn’t change
a lot. But what is customary and normal

changes over a period of time. In 1984, we
were five years into the new bankruptcy
code. Oregon was at the tail end of a heck
of a recession. We were still looking for the
bottom when the rest of the country was long
out. Housing prices had dropped I think
twenty-five percent in the Portland area and
worse in other parts of the state. The natural
resources economy we had at the time was
in terrible shape. Then came along the Tax
Reform Act of 1986 and there were a lot of
cases that were tax-motivated cases. You’d
been able to sell limited partnership interests
and that sort of thing because of the tax
deductions. But suddenly people couldn’t
get new tax deductions so people who had
been in that business had to find new lines
of work.
In the beginning, my assignment
did not involve Chapter 13. It involved only
Chapter 11s and Chapter 7s because one
judge did all the Chapter 13s. Judge Hess
was the judge who did all the Chapter 13s.
JD:

Right.

EP:
Probably had, you know, two-thirds
or three-quarters of my work was business
cases. The rest were consumer cases. But it
was fairly minor with the consumer cases.
The 1980s were very active in the business
case reorganization area. We hit our high
water mark in terms of the number of
Chapter 11s in 1986 in the District. We had
over 200 that year. Many of them were single
asset real estate cases filed by the same
general partner, but each partnership would
have one apartment building or one piece of
commercial property so they were individual
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cases. Those cases were interesting in the
sense that they caused a glut of work right
at a time when we needed a lot of work.
[laughs]
Let me digress there and then I’ll
come back to—
JD:

Sure. Sure.

EP:
—your question about how things
changed over time.
In 1984, Congress had gone to whole
judgeships and we had had four and onehalf. They looked at our statistics and said,
“Oregon only gets four as opposed to five.”
We had human beings in those jobs so we
were cut back to four. The judge who was a
half-time judge in Eugene lost his judge job.
They kept him on as a consultant, which is
our title that we had had when we were in
the brief hiatus when we weren’t judges.
The District Court Judge [Owen]
Panner did particular work with Senator
[Mark] Hatfield and our other senator to get
us a fifth judgeship. That went on for a while.
But it was helpful to have 200 Chapter 11s in
1986 to show that we had a lot of work to
do in this district. I figure those cases were
responsible for that fifth judge having his
judgeship preserved. Now on the books we
do have five judgeships and we have been at
five judges for a long time.
JD:
Maybe that would be a good point
to talk about, the more current and recent
colleagues. You talked about who was on the
bench when you joined, but that changed
over time.
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EP:
Right. Well, my contemporaries
became my fellow judges. Soon it became
people who were younger than me. [amused]
I tended to have colleagues for long periods
of time. People, when they become judges,
stay judges. So I was actually the junior
judge I think for eleven years before I got
a new colleague. We had Judge Dunn, who
replaced Judge Sullivan. He’s still on the
bench to this day. Trish Brown replaced
Judge Higdon when she retired. Down in
Eugene, Tom Renn replaced Al Radcliffe,
who was one of my contemporaries. He
actually preceded me by a few months.
Frank Alley—I’m trying to remember who
Frank replaced because he came after me.
JD:

Would he have been an expansion?

EP:
No, he actually replaced
Higdon, who moved to Portland.
JD:

Judge

Oh!

EP:
That was what happened. Frank
came from Medford. When Judge Higdon
moved to Portland—I can’t remember. I
think she replaced Henry Hess. That opened
up a position in Eugene and so Frank filled
that position. Then I was replaced by Judge
McKittrick who is the junior-most judge at
this point and is very happy to have the job.
JD:
He’s joined the District Court Historical
Society Board so we’ll get to know him a bit.
EP:
I started to tell you about case
management.

Bankruptcy Case Management
EP:
My cases were more business cases.
I was much more of a hands-on manager. I
wanted to know all about my cases. Judge
Sullivan, who was my colleague, was into case
management for Chapter 11 cases. When the
1979 Act came along, bankruptcy judges were
supposed to get out of the administrative
process for cases. Before 1979, they had gone
to the meeting of creditors. They had helped
the trustee decide which lawsuits ought to be
brought. They were viewed as being kind of a
cross between a judge and an administrative
law judge. It probably wasn’t good to decide
the lawsuits that ought to be brought and
then be the judge. So, the sense was we ought
to be judges and we ought to get out of the
business [of deciding what lawsuits should
be brought.]
Don Sullivan was one of the pioneers
in case management in Chapter 11 cases. You
would have the debtor in, you would find
out about the case, and you would try and
schedule things out. This was really more of
a Rule 16 type approach to Chapter 11 case
management. Early on you were trying to
figure out what are the issues, what are the
problems? Let’s get moving on it. Because
these cases were languishing! A lot of the
cases lasted a long time. So the sense was
the judge really ought to be able to manage
them and get people to move on it. Instead of
lasting years, the cases ought to last months.
So there was this transformation that was
going on in the early ‘80s.
I picked up on that and we started
having case management conferences in the
Chapter 11s and more actively managing

them. That was where most of my work came
from in the ‘80s, was the Chapter 11 cases.
In bankruptcy, like I think all federal courts,
cases are individually assigned where you
live with them beginning to end, as opposed
to the state courts where you’re the trial judge,
or you’re the motion judge, or whatever. You
might just get a case for a day, sort of thing.
It’s in [the federal judges’] interest to make
sure that the case moves along. Some judges
are more active managers.; some judges are
more “You ‘T’-up the dispute and I’ll decide
it.”
I was probably in the more activemanager type judge in the sense that I came to
believe that cases went better [if the judge was
active]—bankruptcy is a little different than A
versus B. You have a lot of creditors who are
waiting to get paid. So whether the lawsuit
proceeds to trial and gets moved along really
impacts when those creditors get paid. They
don’t have any power or authority over that.
When somebody asks you for a continuance,
it might be convenient for the lawyers or the
parties, but it may impact when the creditors
get paid. I came to believe that at the end of
the day that if the creditors didn’t get paid
reasonably fast, or get told that there would
be no payment, they came to think of the
system very cynically; “It took too long; it
cost too much.” And the other thing is time
is money in the litigation field. I figured filing
a Chapter 11 or any sort of bankruptcy was a
lot like hiring a taxi. You could pay it to wait,
or you could pay it to drive. [JD chuckles] So
you might as well pay it to drive because at
least you’d get somewhere.
JD:
[chuckles] In talking with someone
who appeared before you, Todd Trierwiler,
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he was talking about how bankruptcy is so
complex because it’s encompassing divorce
law, tax, and real estate. I’m sure it varies
situation to situation, but how did you
start to get your arms around that level of
complexity? Were there cases that came along
or situations where maybe at the end you
thought “I should have handled that better”
and used that as a learning experience as to
how you move forward?
EP:
Well, that’s part of what makes it
interesting is it isn’t all just bankruptcy law.
My law clerks were often very surprised
when they found themselves researching all
kinds of law. There were certain areas of law
where I never did get comfortable that I really
understood them: patent law, and copyright
law, and certain areas of the law where I’d do
it once in a while and it’s its own field of law
with a lot of nuances. You read and you read
and you read. There are treatises. You try and
get your arms around it and do the best you
can.
You count on the parties for a lot. But
sometimes in bankruptcy they don’t always
know what they’re talking about. Because if
you have bankruptcy lawyers and they’re not
in law firms with, for instance, intellectual
property lawyers or that sort of thing, they
can lead you astray. So, that was one of the
problems was that sometimes it was the
blind leading the blind on this. If you have a
bankruptcy lawyer dealing with a domestic
relations problem, so you’ve got two
bankruptcy lawyers and a bankruptcy judge,
what do any of us really know about domestic
relations? You learn, over time, something.
But, of course, it’s a dynamic field just like
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bankruptcy is a dynamic field. So what you
learned a few years ago on a case might or
might not still be the law. I was constantly
reading cases from state courts, from other
jurisdictions. I like treatises and books because
they would give me an overview of the field.
The tendency is to keep the books up to date.
You’d learn which lawyers you could rely on
and which ones you couldn’t rely on. But you
just did the best you could do.
We get paid to decide and that’s one of
the things people don’t understand. The job
of a trial judge is really to decide. You do the
best you can do and move on. In my first year
there were a couple of things that were wrong.
I think I talked last time about the desire
to convince people I was right. That didn’t
work. Then the other thing was I spent a lot of
time thinking about something and writing
opinions. I got behind. After I realized that
this was all about getting a decision done and
moving on, things got better. I got a system
down where I worked very closely with my
law clerks, as most judges do. They were
often the research and writing department
as I was going out and processing the cases
day to day. I would read the briefs and I
would read what they thought were the key
cases after they had read the briefs and done
independent research. But they could spend
days working on something whereas I might
spend hours—sometimes days, but often just
hours. I would let them have a say in how
something got said, but my objective was to
rule orally from the bench when I heard a
matter. It might not be heard for six or eight
weeks, but then I would rule and move on.
So I wrote fewer opinions as the years went
by. Part of it is you get better at what you do,

too. You get faster. The same issues come up
over and over again. There are always unique
issues and there are always different kinds
of businesses. You’ll see in the ‘80s, my cases
were more business cases. By the 2000s and
the 2010s, they were more sort of unique
cases, different sorts of things.
JD:
You’ve talked before about how as the
economy changed that was reflected in the
cases that you had.
When you’re talking about law that
you and the other lawyers in the case aren’t
that familiar with, is there the ability to
consult with your colleagues on the bench?
Or everybody is busy and there’s not really
time to do that?
EP:
You can consult with your colleagues,
but the chances are if it’s unique for you it’s
unique for them. Judge Dunn had been a
corporate lawyer and done some corporate
law and transactional work, so he had some
expertise there. Judge Brown had some
expertise in real estate. So if I had a problem
in those areas, sometimes they were helpful
in those areas. But when it came to a lot of
things, nobody had been a domestic relations
lawyer. Nobody had expertise in intellectual
property. So you were kind of on your own,
you and the lawyers, to figure it out.
Your ability to consult with, for
instance, professors or that sort of thing is
limited because the ethical rules restrict you
from going outside your colleagues without
notice to the parties. So I just didn’t do that.
I would read treatises. I would talk to my
colleagues every now and then. But mostly it
was the law clerks and I figuring it out.

Discouraging Forum Shopping
JD:
I understand that the Oregon
bankruptcy court is a bit unique in that for
quite some time, and I’m not sure what period
of time, you have all collaborated and shared
your opinions and decisions how you were
ruling and that’s fairly unique across the
country.
EP:
It is somewhat unusual. We viewed
ourselves as being—if there was a written
decision where somebody had gone to the effort
to write a memorandum opinion, we viewed
ourselves as being bound by that, so that if we
were going to get corrected, we could all get
corrected. That way it stops forum shopping.
It shouldn’t matter whether you get Judge A
or Judge B because they’re going to rule the
same way if there’s a published opinion on
point. The lawyers get the benefit of, if there’s
a published opinion on point they can tell their
client, “This is likely how it’s going to come
out at the trial level. If we’re going argue that it
should come out a different way, we’re going
to have to appeal.” As opposed to, “This is
how Judge A has ruled and we don’t know
how Judge B, C, and D will rule. So if we get
Judge B, C, and D, we’ll have to start over.”
It just seemed better to have consistency and
to let all of us get corrected if something was
going to be corrected.
JD:
With other districts that you’ve spoken
with—what’s their interest? Do they ask
questions or try and model themselves, or
think that’s not a great system and they don’t
want to follow it?
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EP:
A lot depends on what you view
as your job as a trial judge. The argument
against that approach is that judges are paid
to decide the case in front of them. That’s
their job. And they should make the best call
and they should exercise their independent
judgment unless there is an appellate case
on point that is controlling authority. They
shouldn’t worry about how their colleagues
have ruled because their colleagues are not
binding authority on them, just as a district
judge is not binding authority because one
district judge doesn’t bind another district
judge. It would take a Ninth Circuit case
on point before you had binding authority
or a Supreme Court case on point. So the
result is people have less ability to plan and
to know what the likely outcome is. When
you get to consumer cases, cost is a really
important factor. You were talking about
human being. Lawyers are fairly expensive.
If everything has to be custom crafted and
you don’t know what the outcome is, it’s
much harder to plan.
So, there are arguments on both
sides. I understand the arguments. I’ve had
them with many judges over the years. But
I like the Oregon system. It predated me.
The judges weren’t always perfect about
following the system, but they were pretty
good. The result of that was since we did
view ourselves as bound, we did circulate
opinions before they were issued. People
could comment and make suggestions for
changes. But it was ultimately the call of
the person who had the case. It’s just we
wanted the input of our colleagues and to
give them their chance to have their say
before the opinion issued.
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Bankruptcy Court Around the State
JD:

So how are cases assigned?

EP:
We used a computer program to do it.
And if a human being overrode the computer
system there was a record as to why that was
done and who the human being was. So there
was no question that we were doing it correctly
and impartially. The Chapter 13s, after Judge
Hess stopped doing them all in, I think it
was ’93 or so, we divided them among two
judges. There was some resistance initially to
dividing them among two judges because the
lawyers who do this, many of them are solo
practitioners. They couldn’t afford to be in
two places at once. The trustee was concerned
because he had limited resources. So we came
up with a system that if we had two judges,
we would alternate weeks and we would stay
on the same calendar so that lawyers didn’t
have to be in two places at one time. That’s
why we did the two-judge system. Then the
third judge would get more of the Chapter 7
cases. They’d get sixty percent of the Chapter 7
cases and they would get all of the Bend cases,
including the Chapter 13s from Bend. Every
two years we would change. You would do
four years on the Portland Chapter 13 rotation
then you would have two years on Bend.
Then you would come back to the Portland
rotation. The state is one district.
JD:

Right.

EP:
We have five judges: three are in
Portland and two are in Eugene. The Eugene
judges handle the southern part of the state,

so they take Medford and Klamath Falls. The
Portland court actually takes the central part of
the state, so we get Bend and that area and the
eastern part of the state, so we have Pendleton
and Baker City. Ontario cases actually are filed
in Oregon but are immediately transferred
to Boise because they’re fairly close to Boise.
I think they can be in Boise in about thirty
minutes from Ontario. Whereas it would be
a long truck for them—Pendleton would be
the nearest courthouse in terms of where we
would meet them. And they’re a long ways
from Pendleton, and especially in the winter.
[both chuckle]
JD:

Good point.
So how does it work then? When
you go to another location, where do you
physically do your work?
EP:
[bemused tone] Wherever you can
find space. In Bend, it’s been various places.
I’ve sat in Redmond. I used the municipal
courthouse for quite a while. Then I used the
city council chambers. I used a conference
room in Bend. We used a hotel for a while.
Then we used the armory for a long time. I
think they may be back to renting some space
in a hotel because I think the armory was
closed. Basically what we often did in Bend
was the trustee would rent space to do 341s.
The U.S. Trustee actually paid for that space.
They would rent it for a day, but it would only
take them a couple hours. I would go over on
the plane and start court when they finished
doing the 341s. They would be there, since
they had just done the 341s, so you could do
the confirmation hearings. Then we would
have trials in the afternoon if trials needed to
be set. If we needed a more extended period of

time for trial we’d try to do it the day before.
Then we’d just rent the same space.
JD:
Mm-hmm. So there’s security at the
bankruptcy court in downtown Portland—
EP:

Yes.

JD:

How did that work off site?

EP:
Off site you have no security although
the marshals will tell you they’re prepared to
provide you with security. But when I had
cases where I knew I had a security problem—
and I had a few over in Bend—I made them
come to Portland where they’d go through
a magnetometer. I had one case where there
had been domestic abuse involved. I just
wanted everybody to go through the metal
detector and I wanted the court marshals in
the courtroom. I just thought that was best
accomplished in a Portland facility.
JD:
Do the cases vary when you’re in more
rural versus more urban areas?
EP:
[chuckles] Well, they vary because
you’re in a multipurpose room or a conference
room. It’s somewhat more informal. You’re
closer to the parties. You aren’t elevated. And
the other thing is there’s a different culture in
these smaller communities. [chuckles] I’ll never
forget the day I had a trial in Bend. The trial
was at 1:30. At 1:10 I hear one of the parties on
the phone in the back of the conference room
calling somebody: “Can you come over and
testify?” The idea that you would call a witness
twenty minutes before trial was pretty much
an anathema in Portland. The other thing was
there’s not a lot of discovery done in a lot of
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these cases. So everybody’s hearing it for the
first time when the witness is on the stand. So
it’s a more informal environment. People can
afford to do lower dollar-value cases because
of that.
I remember, for a while, car valuations
were a hot issue. In Portland, hardly any of
them got tried because nobody could afford to
try them. But in Bend you could get an expert
who was a local car dealer for fifty bucks. So
we tried several car valuation issues in Bend.
[incredulous laugh]
JD:
[chuckles] I think you mentioned you
went to the coast?
EP:
I went to the coast a few times. In
the beginning that was part of my territory.
I went to Salem. I went to The Dalles. In the
beginning we sat in more places. As time
went by, technology took over; we’d do more
things on the telephone. We’d do some things
video. Any place there’s a federal courthouse
we can do video hookups. But I’ve done video
hookups from Kinko’s where the witness is
in Kinko’s and we’re in the courthouse. We
have one courtroom that’s all set up with all
the technology wired in. So we can do video
witnesses if we need to. So the technology—
phone became much easier. We got a bridge
line. I actually learned about it in new judge
school. A judge from Spokane told me about
it, or told the class about how they had a
bridge line and it cost, I think, $250 to $300
a month. So we looked into when I got back.
There was one more line available so we had
a 509 number for a long time. [incredulous]
We only had one line for the three judges
in Portland and we shared. We got our
assigned times for the bridge line. But now

74

Perris, Recording Four

everybody gets assigned bridge lines and it’s
a service AT&T provides. It’s much easier.
But technology has really made a difference
because you can have what I call a virtual
courtroom where everybody’s on the line and
you can go through efficiently. When we were
doing conference calls before where we had
to initiate the call, so and so wouldn’t be at
his desk or you’d get on hold and there’d be
music. It was really inefficient. You’d have to
stop and you’d have to call the people and
put the call together and then you’d start. As
opposed to, “Okay, we have fifteen cases set.
Now let’s go through one by one.”
One of the issues in case setting is how
much do you set at the same time versus how
much do you individually set. I was a visiting
judge in California a lot in the beginning of
my judgeship. I think I went to Oakland,
California for a week a month. They would
just have the ten o’clock setting and the two
o’clock setting. You would have fifty, seventy,
eighty cases set. But it was really efficient from
a judge’s standpoint because everybody was
out in the courtroom. You’d go out and you’d
just go through. If it took you two minutes,
the next case would be there ready to go. As
opposed to we would set a case at nine o’clock
and then one at nine fifteen, and then one at
nine thirty, which is really efficient from the
lawyer’s standpoint. They aren’t waiting
around. Because, of course, if you set them all
at the same time, at ten o’clock somebody’s
going to sit there for an hour and a half
waiting for you to get to the case that’s last
on the docket. They’d go out in the hall. They
would talk settlement. They would do various
things. But you’re trying to hit that balance
between your efficiency and the lawyer and
the party-needed efficiency.

Courtroom Demeanor
JD:
Sure. You mentioned when you’re
doing rotations out of the area you’re not
elevated, it’s not a regular courtroom.
Describe a little what your courtroom style
was. These are people a lot of whom are under
a lot of stress. Things haven’t been going well;
that’s why they’re in bankruptcy court. So I’m
guessing they can be fairly emotional. How
did you learn to handle that over time? What
was your style?
EP:
I’m kind of a no-nonsense person.
I understood that some people were more
emotional than other people in my presence.
But really that doesn’t make any difference
to the outcome of the case. But there would
be times when you knew you shouldn’t rule
from the bench. Like if you had a domestic
case and people were pretty emotional it was
a really bad idea to rule from the bench. That
was the one time when I made an exception
to my rule that I generally ruled from the
bench. One of the things I learned from my
colleagues, I think Don Sullivan in particular,
was if you needed to collect your thoughts
or you didn’t want everybody to be in the
same room when you ruled, you could say,
“I need to think about this for a few days and
then I will orally give you my decision on the
telephone in a few days.” So everybody could
either be called or call in. That way you didn’t
have everybody in one room. Or you could
just send it to them in the mail. So that’s one
of the questions: Should you rule?
Another question is what happens—
occasionally you would have a witness who
just couldn’t tell their whole story. When to
take a break and when to force them to keep

going? Some people would become quite
tearful on the witness stand. [recording ends
abruptly and then restarts]
I tried to be accommodating, but
there are limits to how much you can be
accommodating. I would give them a chance
to take a break, talk to their lawyer. It was
usually a party that became quite emotional. It
was up to them whether they could continue
on or not continue on.

Difficult Cases and Counsel
JD:
Well the lawyers are called opposing
counsel for a reason. They’ve got different
agendas. That’s another dynamic that you’re
having to balance and address.
EP:
The bankruptcy bar is a pretty collegial
bar. Except when it comes to attorney’s fees,
most people get along pretty well. There are
exceptions. I was often reminded of this one
act Sartre play, No Exit. I don’t know if you’re
familiar with it. But it turns out that hell is
just—you’re in for an eternity in a room with
people who get under your skin. Occasionally,
this particularly happened with discovery
fights where the judge would get involved in
discovery fights. I’d look at these people and
I’d think, “They’re going to be in each other’s
room in hell because they just get under
one another’s skin.” Most lawyers could get
along fine through the discovery battles. But
some of them could not. That was always an
interesting dynamic.
By and large the judge isn’t involved
in the discovery process. The lawyers just do
it. Maybe you’d get a stipulated protective
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order and you sign that. But every now and
then you’d get a case where the people didn’t
get along at all. They wanted to fight over
everything. On those cases I found it easier
to just nip it in the bud and preemptively
say, “Okay, this will be our schedule for
the discovery fights. You have to file your
documents by this date.” When they realized
that I was going to roll up my sleeves and I
was going to go head to head with them, many
of the issues peeled away. You would rule on
some of the important ones and off they’d go.
But there were a few cases where it
was just torture from beginning to end. You
do have some authority to limit discovery.
Some people are just trying to bury their
opponent with discovery requests that are
really burdensome given the amount of
money that’s at issue. Bankruptcy tends to be
repetitive for certain types of cases. So people
would perfect their discovery that they were
demanding. It was cynical—it’s not really they
needed the information, they just wanted to
make it really costly for the other side. When
that was my sense of what was going on I
would limit how much discovery they could
get just to try and move the case along.
I found a trial setting was often the
best solution because then people would have
to be efficient about how they use their time.
And there was a limit to how much damage
they could do financially if you limited how
much time. For a lot of cases I had, I would
have a short status conference about six weeks
after the complaint was filed. I’d just set the
case ninety to 120 days out for trial. Basically,
it was you take the parties’ deposition maybe.
Maybe there was a little document discovery.
We tried to keep it pretty short and sweet.
Federal judges—you can manage
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cases based upon what’s at issue. There’s
an elaborate federal pre-trial order. That’s
appropriate in a complex case but a lot of my
cases weren’t complex cases. So I looked at
the pre-trial order and I figured, what are the
parts that I actually use? It’s the stipulations
of fact, because that speeds up the trial. I
want to know what the parties’ intentions are,
but they can tell me that in a pretrial brief if
they’re going to tell me that. And I want them
to organize their exhibits correctly. So once I
figured out what I was using, I had a pretrial
order that was just one page and told them
what to do. It told them to do it two weeks
before trial so that we could get ready. We
were amazed at how often they ignored our
two-week deadline. We would call to say,
“We have trial in two weeks. Are you going
to file anything?” By “we” I mean my staff.
Sometimes we would learn the case had
settled. Sometimes we would learn that the
lawyer hadn’t done a thing and maybe they
were going to think about it now. So we were
surprised.

Being Chief Judge
JD:
For a five-year period you were chief
judge.
EP:

Correct.

JD:
Talk a little about how one becomes
the chief judge and what your tenure was like.
EP:
We use a seniority-based system
in Oregon. The five years comes from the
historical practice of the U.S. district court,
which had a five-year practice until, I think

Judge [Michael] Hogan served seven. And
then they went to the seven-year system
which is the statute. The statute says seven
years. And five years is a good amount of time
because it allows everybody to serve, pretty
much. So, my turn came. I was the senior judge
in terms of experience who hadn’t done the
job. It was more of an administrative job. You
have certain administrative responsibilities
that nobody would ever see. But the clerk
has to report to the chief judge on certain
administrative responsibilities, legally. Then,
you needed to have a head of the court for
purposes of ceremonies and who was going
to speak for the court, and so the chief judge
did that. What I don’t think was that I was the
boss of my colleagues. Each of them ran their
own courtroom and was in charge of their
own operations. As chief judge you might call
the meetings and be the person who presides
at the meetings, but it took consensus or
majority rule to effect changes in rules and
forms and that sort of thing.
JD:
Mm-hmm. Is there much gathering of
the Portland and the Eugene judges?
EP:
We would have meetings, oh,
probably quarterly. Sometimes we would
do it electronically where the Portland
judges would gather in the conference room
in Portland, and the Eugene judges would
gather in the conference room in Eugene, and
we would be hooked up by video because we
had a video link between the two courthouses.
Our staff does the same thing; they often have
meetings by video link. So we knew what our
colleagues looked like. There’s an advantage
to having a meeting with a video hookup as
opposed to a telephone hookup. You can see

somebody. You can watch them eat lunch! We
would have our meetings over the lunch hour
from eleven thirty to one thirty. We would just
talk about whatever our current issues were.
Once a year we did rules and forms.
We got on a fairly systematic schedule. We
tried to do our amendments to local rules and
forms on December 1 because that’s when the
national rules and forms get amended. We
wanted people to be able to update their rules
and forms on one date locally and nationally
and know that they were up to date for the
rest of the year.

Reforming State & National Forms
JD:
Mm-hmm. I know that you worked
both on local as well as national forms in a
succinct period of time. Talk a little bit about
that work, and what it’s about, and how you
went about it.
EP:
Well local forms and national forms
are different. Local forms—we had a practice
in bankruptcy that really started with our
prior clerk, Terry Dunn, where he took a lot
of procedure and reduced it to forms. It made
the practice more efficient for everybody if
you knew what the local form was. Then you
would fill out the local form. So there were a
lot of local forms and he needed to confer with
a judge about the local forms.
I had a hand in actually creating some
of the local forms, but very few of them. I did
the relief from stay forms because relief from
stay is one of our common pieces of litigation.
I think at the high water mark, we might have
had 5,000 relief from stay cases. This is done
by motion practice. There’s an automatic stay
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that goes into effect when bankruptcy is filed.
If a creditor wants relief from stay before
the end of the case or before the debtor gets
discharged, they have to ask for relief from
stay. Typically, it would be the mortgage
creditor who’s asking for relief from stay
because the payments aren’t getting paid or
the car lender. But it could be a lot of things.
What we were finding was, especially
in the mortgage cases, they were using
regional law firms. We would have California
law firms and Washington law firms who
were practicing here. Whatever they had
gotten anywhere -- because these firms would
practice in many districts - that they like, they
would put into their order. Their order would
go on for pages and it would look different,
and their motions would look different. And
so as a judge, it’s very inefficient if you’re
having to flyspeck all these motions and all
these orders. So I wrote lawyers. I would cross
out what was unacceptable. I would tell them
not to do it anymore. Some of them honored
it and some of them didn’t. Finally I threw
up my hands in disgust and said, “We’ll just
mandate our own local form because I’ve had
it.” It was just taking too much time. So we
did that.
One of the things that was unique
about our form was the motion and the
response were done on the same document.
So the lawyer who was filing the response,
typically the debtor’s lawyer, would take that
document and fill out the parts that dealt with
the response and then file the same document.
They would often use a different colored ink.
That was really efficient from our standpoint.
We could look at that response document and
see everything that we needed to know. So it
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took the place of the worksheet we had had
before that that was filled out by the judge or
our staff. It took the place of that.
National forms are mandated by the
national bankruptcy rules. I was the chair of
the Forms Modernization Committee that
went on from 2008 until most of the forms
became effective on December 1, 2015. It’s
quite a process to promulgate a national
form. First you have to decide what you want
to do. Our objective in the National Forms
Modernization Project was to make the forms
more user friendly in terms of technology.
To make them more readable by people that
were signing them under penalty of perjury.
The courts were going through a transition
where the idea was we were going to roll out
these national forms in conjunction with the
NextGen system, a case management system.
What you realize is forms are a way of collecting
information. It’s a giant database if you could
input all that information electronically. We
actually can get the information electronically
if anybody uses software. But you have to
ask the questions much more succinctly as
opposed to having a field that they fill in.
So when you look at the modernized forms
versus the earlier forms you will see many
more questions, and more succinct answers,
and more check the boxes, because we are
collecting a lot more information as data.
And then the end-user can take that
information and extract it from various forms.
So, for instance, if you’re going to confirm
your Chapter 13 plan, you might want to look
at several different forms. Well, you can create
a customized report that prints it out exactly
how you want it. So Judge A is really focused
on different things than Judge B, and this form

allowed you to do that as opposed to having
to fight about what’s most important to most
of the people and balancing end-users versus
the person who provides input. Because a lot
of times the debtor, who’s filling out the form,
may not have the same agenda and may not
think in the same logical way as the person
who’s using the information at the other end.
So this seemed like a way to potentially let
everybody have their cake and eat it, too.
It’s a work in process in the sense the
technology hasn’t happened as fast as we
thought it would happen. We’ll get there! The
judiciary always does get there. It’s just slow
sometimes.

National Form Project
JD:
Who were you working with and how
did you get involved in that National Form
Project?
EP:
I was on the National Rules
Committee and so I got assigned to the
forms subcommittee by the National Rules
Committee. I was working with people from
all over the country. Some of them were Rules
Committee people. Some of them were staff.
We hired a forms consultant who did various
forms. It was quite interesting. She’s not a
lawyer. She would put us to the test with,
“What do you mean when you say X?” She
was a good representative lay person. She
had done some credit card forms. She did
the form for your social security that we’ve
all seen where you get the print out that says
you paid in this much and this is how much
your benefit will be. She did that form. So she

had a lot of experience doing forms. That was
her expertise. And then we had liaisons from
other judiciary-type committees. We had some
people from the U.S. Trustee’s Office who
helped us. We had various working groups
that helped us out along the line. The Federal
Judicial Center provided some people who
were helpful to us and who tested the forms
for us, too.
JD:
Mm-hmm. This sounds like a fairly
large commitment on top of your actual work
as a judge.
EP:
It was a large commitment. [chuckles]
I had a lot of meetings, telephonic meetings.
We did them at six in the morning because
most of the people were on the East Coast, so
for them it was nine in the morning. For me,
I could then extend my workday and be at
the office at nine and do my regular workday.
[both chuckle]

Law Clerks
JD:
You’re mentioned in passing a couple
of times the law clerks that you’ve had and
how you worked together. But let’s explore
that a little more because law clerks are
hugely important.
EP:
My law clerks were divided between
term clerks and career clerks. I started out
having a law clerk every two years. I would
change them up every two years. I think
probably by 1988 at the latest I had started
hiring career law clerks. When I was a
bankruptcy appellate panel judge I got an
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extra law clerk. I had two law clerks plus a
judicial assistant at that point. The clerk I had
for the bankruptcy appellate panel stayed my
entire time I was on the bankruptcy appellate
panel the first time , five years, and then he
became a trial clerk and he stayed another
few years.
Then when he left I got a different
career law clerk who had actually been a term
clerk for a couple of years and she had then
had gone to the Oregon Court of Appeals
with a stop in a law firm along the way.
She was interested in coming back because
she had married a court of appeals judge
and it was somewhat awkward. She stayed
my career law clerk for the duration of my
tenure as a judge. In fact, she’s working for
my successor now. Her name is Diane Bridge.
She’s a wonderful clerk, very, very capable.
Then, at a certain point, my judicial
assistant left and I decided to go to the all
law clerk model. Bankruptcy judges and
magistrate judges have an option: they can
have two law clerks or they can have a law
clerk and a judicial assistant. I didn’t really
have enough day-to-day work for a judicial
assistant; I can do administrative work. So,
we divvied up the administrative work and I
went to the two law clerk model. This enabled
me to have a career law clerk and then one
term clerk. The term clerk would stay for
two years. I always hired somebody straight
out of law school because I thought there
needed to be jobs for people straight out of
law school. We had a series of law clerks that
served in the term law clerk position. Some
of them went on to be bankruptcy people
around town. I’m proud of having trained a
number of people, some of whom worked in
the bankruptcy field.
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Settlement and Mediation
JD:
You’ve mostly been talking about
when cases go to trial. But many of them are
settled or mediated. If you could talk a little
about why one situation comes into play
versus another and how you view settlement
and mediation.
EP:
Well, you have to understand that in
bankruptcy it’s sort of the melting ice cube.
You have a finite amount of money. The
extent you spend money and time on lawyers
and other professionals, it’s that much less
for the creditors. So there’s often an impetus
to get cases settled because it’s faster and it’s
cheaper, most of the time. A lot of bankruptcy
matters get settled. But there was nothing like
trial dates to make them get settled. They don’t
get settled unless you have a deadline for them
to get settled, in many instances. And one
bankruptcy case can involve a lot of different
disputes. We’ll talk about some of the specific
cases, but you start out with a case and then
the case will have disputes within the case.
Those disputes will often lead to what’s called
adversary proceedings, which are separate
lawsuits within the case. Or it can be done by
motion practice. So a single bankruptcy case
can have a lot of different aspects to the case.
Frequently you have to resolve certain aspects
before some other aspects can be resolved. So
it was like a puzzle and you had to put certain
pieces in first.
I was always in favor of the practical
approach. I think I’m probably known as a
fairly practical judge. Practicality often was:
you settled if you’ve got reasonable people
on both sides because fairly quickly people
can assess the probabilities of winning or

losing. Even if you’re going to win, then you
have to assess what are the chances you’re
going to collect because that’s the part that’s
different in bankruptcy than it is in many
other areas of law. Frequently people would
want to pursue the debtor, but what are the
chances of collecting ultimately from the
debtor? Sometimes good; sometimes not
good. That really needed to come into their
thinking. Sometimes you would have lawyers
who hadn’t thought the next step. You would
say, “Have you thought about this next step?
Let’s say you get a judgment. How will you
collect it?” Those cases often would be good
for referring to mediation because there are
limits to what you can do as a trial judge. You
don’t want to look like you’re on one side
or the other particularly. You want to stay
pretty neutral. The other thing is, people have
agendas and they can’t tell the trial judge
what their agenda is, but they can tell the
mediator what their agenda is. So when you
have a sense that there are agendas involved,
you really want to get them to a mediator.
We had a mediation program in the
District of Oregon. It was actually started
by my colleague, Don Sullivan. The DebtorCreditor Section trained a lot of mediators. It
was going along pretty well. My colleagues
Judge Brown and Judge Dunn had been
trained as mediators. They became judges
and they liked doing this mediation stuff. We
weren’t busy as judges, so we started referring
cases to settlement judges. A settlement judge,
of course, is free to the parties because the
federal government never charges for its
services other than a filing fee. People would
much rather have a judge as the mediator than
[a [paid mediator]—or often will prefer to
have that. So that largely killed our mediation

program, I think, because you have your
choice. Why not take a judge?
But, mediators come with different
styles. There are directive mediators. There are
facilitative mediators. And there’s everything
in-between. Different disputes really need
different kinds of mediators. The lawyers
have gotten very good. I think the mediation
program started in ’93, ’94. In the intervening
years they have become much more helpful
at figuring out what kind of mediator they
need and being a good advocate in mediation.
The lawyers were used to being advocates in
the litigation context. Being an advocate in
mediation is different because your objective
is to reach a resolution that is helpful to you
as well as the other side. So, the lawyers have
really gotten better at doing that over the
years, I think.
JD:
You were talking earlier about the local
bankruptcy bar being very collegial. What’s
the size of the bar now? Do you have a sense
from when you started and were on that side
of the—
EP:
I would say currently there are
probably more consumer lawyers than there
are business lawyers; whereas in the beginning
of time there was probably a larger group
of business lawyers and fewer consumer
lawyers. Part of that just has to do with the
dynamic of bankruptcy. The biggest cases
are now filed in the Southern District of New
York and the District of Delaware, with some
limited exceptions. That was not true in 1984.
They tended to be filed where the business
did business. And there have always been
some big cases in Delaware and the Southern
District of New York. But if you were a big
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corporation you might have a charter that was
a Delaware charter but you might file where
you were doing business, which was likely to
be somewhere else. Not so true anymore.

services now, where you need to reorganize?
Or do you want to just do the practical? I’ve
always favored do the practical and move on,
if there is a practical.

JD:
I realize bankruptcy court and district
court are different creatures. But I know in
interviews with district court judges there
has often been comments made about how
as settlement and mediation have become
a bigger part there are fewer cases going to
trial. And that there might be a detriment in
how laws get made or maybe how laws need
to change that would happen with a case that
goes through to trial that doesn’t happen
anymore. Do you feel like there’s a similar
issue in bankruptcy court?

Business vs. Consumer
Bankruptcy

EP:
Well, there’s no doubt that the law
evolves based upon written opinions which
require that cases be tried. But the way I
look at it is laws are a lot like roads. They’re
infrastructure. What the courts do is they
explain how the roads work. And to the extent
that you have written, published opinions,
that’s helpful. But at certain points, as the
law matures, you don’t need so many written
opinions anymore because you know what
the rules of the road are. So, it really depends
on the area of the law. My sense is that more
gets litigated early on in a statute when it’s
more cutting edge. As time goes by and the
law matures and it becomes more predictable,
it’s easier to settle the cases. You know, when
you get municipal bankruptcies, which I’ve
been involved with as a mediator, there are
a lot of unknowns. The question is: do you
really want to fight the fight all the way to
the end when you have taxpayers who need
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JD:
So it might be a good segue to move on
to some of your cases unless there are things
about your time as a judge that we haven’t
covered that you want to make sure—
EP:
The one thing I want to say is that I
started out in the ‘80s. It was probably threequarters business and a quarter consumer. By
the time I left it was probably the reverse: threequarters consumer, a quarter business, at least
in terms of local practice. And so times really
did change. Part of it was our business cases
got filed somewhere else. The biggest cases
got filed in these other districts. Part of it was
as things got more predictable people would
just make deals outside of the courtroom.
Part of it was Chapter 11 got so costly that a
lot of businesses just never filed Chapter 11.
They either did a work out with their lender,
or whoever, or went out of business. So there
were various reasons why that was true, but it
certainly changed the workload of the judges.

Melridge, Inc.
JD:
So you have had several fairly highprofile bankruptcy cases. You touched on one
in one of your earlier interviews about the
Rajneesh, which had a bankruptcy component
as well as multiple other civil and criminal
components to them. You were just talking

about the change in the percentage of business
versus consumer cases. I know there were a
couple of large, fairly public cases in the late
‘80s that you worked on. One was Melridge,
Inc., which was the bulb plant company.
EP:
Right. The bulb business and the flower
business had been pretty small businesses,
and they thought that it could be a larger,
corporate business. So they raised money in the
public markets. They had different divisions
that did different things. They grew bulbs to
sell those. And they hybridized lilies; that was
their specialty. So they had a lot of different
colors of lilies and types of lilies. Then they
were into the cut flower business. They had a
fairly advanced facility in Aurora where they
had these rooms called forcing rooms where
they would trick the bulbs into thinking it
was summer when it really wasn’t summer,
by manipulating light and by manipulating
temperature, so they could get blooms all
through the year and they could sell cut
flowers all through the year. It was interesting
to me that you could so thoroughly trick the
bulbs like that. I got a judge view, which is
the only reason I know what these rooms look
like. I went out and actually saw the facility.
It was quite a state-of-the-art facility. The
fellow who ran Melridge was a pretty colorful
fellow named Mr. Heublein, It turned out he
had diverted some money improperly. He
ended up disappearing during the course of
the case and ultimately was picked up and,
I think, criminally prosecuted. He owned a
very nice house in the beginning of the case
up by Washington Park. I walk by that house
pretty regularly. I think of him because he had
all the accoutrements of success.

Multi-Dimension Cases
JD:
Mm-hmm. In my notes there were
also some criminal pieces to this and that this
case ended up having Judge James Redden
involved, as well. I think that would be an
example to talk about how Article I and III
judges end up working on pieces of cases.
EP:
Well, I’ve had a number of cases
over the years that resulted in somebody
being criminally prosecuted. The criminal
prosecutions are done, of course, by the U.S.
Attorney, but they’re decided by an Article III
judge. The criminal prosecution may come late
in the case because the U.S. Attorney would
just as soon have the Article I judge do the
initial work and the bankruptcy trustee sort
out the facts. In 1988, the United States Trustee
program went nationwide. This is a program
that’s part of the Department of Justice that
oversees trustees and basically manages case
administration. They’re totally separate from
the judiciary. Obviously, the Department of
Justice is part of the Executive branch. Because
of that relationship, they are better able to
package up cases for criminal prosecution.
Somebody from the U.S. Trustee’s Office has
gotten really good at gathering information
for criminal prosecutions. The U.S. Attorney
picks and chooses which cases they want to
criminally prosecute.
One case I had that was fairly recent,
or more recent than the Melridge case, was a
case that involved—it was a cattle-breeding
scheme. What was interesting about that case
was the I.R.S. had been concerned—because
these were tax-advantage cattle breeding
schemes—about whether there was something
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wrong going on. They had gathered up the
records. They sent somebody over outside of
Burns, Oregon. They sent an I.R.S. agent over
to count the cows to see if there were enough
cows. This IRS agent was a real city guy. So
they put him on a horse and they took him
out and he counted cows. Then he went back
to his hotel in Burns and then they moved
the cows. They put different ear tags on them
and they moved them to a different field.
Then he came back the second day: “See here
are some more cows.” And they all look the
same because they were all these purebred
shorthorns. So he thought there were more
cows than there really were cows. So the I.R.S.
ultimately decided not to prosecute this guy.
Then the postal authorities picked up
records. They looked into it. They decided not
to prosecute. The S.E.C. looked into it. They
decided not to prosecute. It was really the
bankruptcy system, the U.S. Trustee who took
all these records. Now, of course, the records
had been through a couple of authorities’
hands. They had been returned. They were in
a barn. An owl was pooping on them. They
were chaotic. The U.S. Trustee picked up all
the records and brought them to Portland and
rented some space in an office building here.
They got them organized in a way that you
could see the trail of what had gone on. That
gentleman was criminally prosecuted by the
U.S. Attorney and received a fairly lengthy
sentence. Judge [Robert E.] Jones, I think,
tried the case. It was a several week trial and
involved I think a half a million documents.
We had a number of bankruptcy cases
like that where there would be a criminal
prosecution. It would come late. Often it
would involve not just bankruptcy law but
also tax law or postal law or S.E.C. law. So there
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would have been—[recording ends abruptly,
then resumes]—multiple crimes involved
or alleged. And those would go to trial and
people would be criminally convicted and
spend time in the federal penitentiary.
JD:
So who or what triggers that? Where
in the process is the decision made and by
whom that this is not just a bankruptcy case;
this is also a criminal case and we need to
engage?
EP:
Well, the referral can come from various
sources. Judges are under an obligation to
refer if you see a crime committed during the
course of a case. But most frequently what
happens is that the trustee will tell the U.S.
Trustee, “I think there might be a crime in this
case.” And there will be work done in the U.S.
Trustee’s Office and they will then refer to the
U.S. Attorney and they will deliver various
information. The U.S. Attorney will work
with the F.B.I. sometimes. They’re the ones
that make the decision what gets criminally
prosecuted and what doesn’t. I don’t know as
between them who makes that decision. But
an indictment is issued and then the criminal
process goes forward. It goes forward
somewhat independently.
One of the things that’s interesting
is bankruptcy lawyers need to be able to
recognize whether there’s criminal jeopardy
because people probably need not to be
talking. Because what they can do is they can
make statements that can be used in criminal
cases. The Fifth Amendment is alive and well
in bankruptcy. People are entitled to take the
Fifth Amendment. It has implications if you
take the Fifth Amendment in a civil case.
But when people are worried about criminal

prosecution they often will have a criminal
lawyer who will advise them about the
criminal implications as well as a bankruptcy
lawyer, a civil lawyer.

Hoyt Cattle Fraud Cases
JD:
Mm-hmm. I ran across some
information somewhere that there were no
Oregon trustees that were willing to take the
Hoyt case. It was Jay Hoyt and his sons.4
EP:
Right. Well, what happened was there
was an early Hoyt case and a trustee was
appointed and took the case. It had, from a
creditor’s standpoint, a pretty happy ending.
Creditors got quite a bit of their money. Then
there were subsequent Hoyt cases. Those cases
were the ones where no trustee was willing
to take it. So the U.S. Trustee is the trustee of
last resort, and they took the case. What Hoyt
had was a lot of cows and some lambs. I didn’t
realize this before the case but these were
traveling cows. The cows would spend their
summers eating the nice, lush grass in Eastern
Oregon and then they would spend their
winters down in California. They would have
to move these cows twice a year, thousands
of them! And so they would round up all the
cows and then they would load them into
trailers and drive them to their winter pasture.
Then in the spring they would round up the
cows and the babies and they would move
them to their summer pasture. [JD chuckles]
So, the problem from a trustee’s
standpoint is if you have cows or agriculture
or anything that requires immediate
attention, where’s the money going to come
from? Of course, Mr. Hoyt had a lot of cows

and a lot of lambs! So that was part of why
no trustee wanted to take the case on. They
didn’t want to have to finance—what’s going
to happen? There were a lot of fights about
who was entitled to the cows. Do they belong
to the people who put up money in these
partnerships? Or did they belong to the Hoyt
bankruptcies? The U.S. Trustee took them
over. They kept the cases through the point
where they rounded up the cows and sold
the cows. They turned them into money, and
there was a lot of money. At that point we had
trustees who were willing to take on the case.
But I think that case went on longer
than any case I ever had in terms of number
of years it took, because there were tax issues.
It wasn’t just a matter of turning the cows into
money and passing out the money. Now we
had to deal with the tax issues. There were
11,000 tax cases pending that involved the
individual investors. There were various tax
claims and the investors filed claims. Because
the case went on so long, that caused its own
set of problems.

Cases With Longevity
JD:
Mm-hmm. And you’ve talked a number
of times about the value of bankruptcy cases
being expedited promptly. Even in a couple
of the cases that you put together that were
noteworthy, there were two in particular: one
was Northwest Pipe and Casing from 1985. And
then is it Bergsoe Metal Corp?
EP:

Yes.

JD:
Actually it was the same year. Those
cases were perhaps resolved but because
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of what the companies were producing or
manufacturing, they had this longevity to
them about pollution. Maybe you could talk
about those a little, and whether that was
unique, and how those things get resolved.
EP:
Right. They are somewhat different in
the sense—they both have an environmental
component, you’re right about that. In
the Northwest Pipe and Casing case, [In Re:
Northwest Pipe Casing Co. (BANKR.D.OR. 1986)]
considered that case one of my success stories
in the sense that the company not only made
it through reorganization, but it grew and
became public afterwards. It’s a publicly
traded company now and makes water pipe.
There’s quite a bit of demand for its product.
It’s probably ten times the size it was when it
went through bankruptcy.
Probably ten years after its bankruptcy
was over, the Environmental Protection
Agency said, “Knock, knock, knock! There’s
that site you used to lease.” I think it was
in Clackamas County. “And there’s some
pollution out there. We think you’re potentially
a responsible party. So we’re going to sue you
now for the clean-up costs.”
And Northwest Pipe and Casing said,
“We went through bankruptcy ten years ago.
We don’t think we ought to have to pay. We
think we discharged any obligation.”
That was a very contentious piece of
litigation. I think there were sixty depositions
taken. The Environmental Protection Agency
lawyer said he had never seen anything like
it in terms of the scorched earth approach.
Whereas I think the debtor’s view was, “Ten
years and then they come knocking on our
door?” Ultimately, the case was settled. Sid
Lezak did the mediation for them. It was
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settled after the factual discovery was done
but before expert discovery started. So there
was substantial money that was saved by
virtue of the settlement. What I didn’t realize
before that case was whenever the federal
government is involved in a settlement, the
settlement has to be published in the Federal
Register. So it took a long time to implement the
settlement in that case. So that was Northwest
Pipe and Casing.
Now Bergsoe Metals, that was an
interesting case because Bergsoe Metals was
supposed to be a state-of-the-art lead recycler.
It belonged to a company called East Asiatic
that was a Danish company that was a pretty
substantial company. They were going to
recycle the lead in batteries. They were going
to crush them, put them under pressure, and
then recycle the lead. Lead, of course, we know
is pretty toxic. So they needed to build a nice
lead recycling plant and they did that. The
convinced the Port of St. Helens to build them
a nice plant by the Columbia River because
then they were going to—I think they wanted
access to the boats, or that sort of thing.
Well, things went really awry. They
weren’t properly handling the lead sludge.
They were stacking it up. Basically, East Asiatic
said, “We don’t really want anything to do with
that subsidiary.” So they just disappeared,
and U.S. Bank had provided their financing.
U.S. Bank had gotten a receiver appointed at
one point. By virtue of having done that they
probably had touched the collateral to the
extent of maybe being a responsible party.
But they didn’t want to get any closer to their
collateral at that point, once they realized there
was an environmental issue involved. So they
actually filed involuntary bankruptcy against
Bergsoe Metals. They got a trustee appointed

who would be independent from them. Then
they financed the trustee to do the cleanup.
We had two or three years of environmental
experts, and the cleanup, and sending the
dirt to the toxic dump. Then there was a big
lawsuit where they pursued East Asiatic for
their loan, as well as the cleanup cost, which
was in the millions of dollars. I don’t know
how that case settled. There was a lot of
discovery battling that went on. Ultimately it
did settle. There was a confidentiality clause in
the settlement. They must have gotten money
or they wouldn’t have settled the case.

Archdiocese of Portland Bankruptcy
JD:
Probably the, I guess I would say, the
highest profile case that you’ve been involved
with in the last few years—well, ten years ago
now—was the bankruptcy of the Archdiocese
of Portland. Maybe just begin and we’ll go
from there about—
EP:
Well, one of the things to realize about
the Archdiocese was it was the first diocese to
file bankruptcy because of the child sex abuse
problems that it had, basically, nationwide. So
we were all excited when they filed bankruptcy.
The other thing to realize is there’s about four
million people in the state of Oregon and I
think the Archdiocese of Portland has about
375,000 members. So it’s about ten percent
of the state’s population. There is another
diocese in Oregon, the Baker Diocese, but it’s
much smaller than the Portland Archdiocese,
which actually extends quite a ways. It’s all
of Western Oregon, but not Klamath Falls. It’s
everything in the western part of the state.

There were a lot of issues in the
Archdiocese case because it was the first
archdiocese case.5 You were dealing with the
First Amendment and the right of religious
freedom. I’m not sure what the archdiocese
thought they were going to get when they
filed bankruptcy. Whether they thought
they’d just get a discharge from their debt but
their assets wouldn’t be implicated, because
under cannon law, church law, the assets are
held in trust for the parishes. One of the big
questions in the case was: Was I going to apply
civil law or was I going to apply cannon law?
I’m [pauses and chuckles] a civil court. I’m not
a religious court. I thought getting tangled up
in cannon law was totally the wrong answer.
But we had all those issues about what
property could potentially be reached by the
creditors, because obviously the Church in
Western Oregon, if you count all their assets,
is a pretty rich institution. For instance, there
was $90-100 million dollars in funds that had
been raised in the parishes for buildings that
were being held by the archdiocese because
they had an investment fund. They had a
cash management system. They had $30-35
million dollars in a trust. They had sold some
property and generated the money. And that
was just the cash! They had a lot of real estate,
some of which is church buildings, but some
of which is commercial property, too, because
people would die and leave property to the
Church, or they had property for expansion.
So there was the whole question of: Could
you reach any of that property? We had a lot
of litigation about that.
Then there were issues related to the
claims, and what were the claims, and how
much were they worth. The reason that the
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Archdiocese filed when they did was they had
two cases that were about to go to trial. They
didn’t want to go to trial. The history of child
sex abuse cases is, once you look into it, if the
jury is convinced the child sex abuse occurred,
then the judgments tend to be fairly large.
They’re often reduced on appeal, but you
don’t want to let a good lawyer go to trial with
a child sex abuse case. You know, one of the
questions that people may wonder about is:
How could the diocese itself be responsible?
Obviously, the sex abuse was committed
by individual priests or representatives of
the diocese. It had to do with Oregon law.
Did he use his position as a priest to groom
the person? Did he commit the abuse in the
scope of his job as a priest? There had been
an Oregon Supreme Court case that held the
diocese could be responsible under a certain
set of facts.
The plaintiffs’ lawyers were closing in
on trying to create liability. There had been
a couple of rounds of settlements that were
significant that insurance companies had paid.
And insurance was another whole aspect of the
case because we had general liability policies
going way back, and they were pretty basic
in the early days. If there was an unintended,
unforeseeable event that occurred, a general
liability policy would pay. So the question
became: If a priest committed child sex abuse
over and over again, at what point did it cease
to be unintended and unforeseeable?
JD:

Mm-hmm.

EP:
So there was a whole set of coverage
issues. There were also lost policies, because
these were policies that went back to the ‘50s.
Was there coverage? Wasn’t there coverage?

88

Perris, Recording Four

There was one insurance company that
had failed, so we had insurance guarantee
questions under state law. We had all those
things sort of going in tandem.
The first year the hope was—the
diocese position was there was plenty of
money and all everybody had to do was get
organized and be civilized about this. And we
had a big mediation and we got organized for
the mediation. It was pretty unsuccessful. That
was really between the insurance companies
that were going to pay the liability. I think one
or two claims of hundreds settled.
The second year we started litigating
everything. From my standpoint, that was
the year that I wrote opinion after opinion
after opinion trying to resolve enough issues
so the parties could settle in a more realistic
way. They set up a test case on who owns
the property? Can the claimants reach the
property? There were constitutional issues.
There were Religious Freedom Restoration
Act issues. There were coverage issues. I
ruled on some of the coverage issues. The
coverage issues probably would have gone
to a district judge if they hadn’t ultimately
been settled, but I did all of the pre-trial work.
That included all the motions for summary
judgment. Just the dispositive ruling would
go to the district judge and he would get my
findings and conclusions.
I had more to do with the district
court in that case than I had in all thirty
years—everything else wrapped up in one.
Because with personal injury tort claims,
those for liquidation purposes, or distribution
purposes can only be decided by a district
judge. That was one of the things we were
wrangling about in that case was, to what
extent is confirmation of a plan, control and

distribution of the claims? Because if you
say this much money will be available for
the claimants, aren’t you in essence setting
a cap on how much the distributions are
going to be? Doesn’t that require an Article
III judge? So there was a lot of back and forth
with the district court. The district court was
wonderful in terms of when we got to the
end and we needed to estimate the claims for
purposes of confirmation, Judge Jones spent
the better part of a month estimating those
claims. Of course, he’s an Article III judge and
they couldn’t complain! So they got exactly
what they asked for. He did it in a very timely
manner so it didn’t slow down things at all.
But there was another Article III judge
who got very involved in the case and that was
Judge Hogan who served as the second-round
mediator after sort of my year of litigation
and everybody litigating these various
questions. Then they tried mediation again.
This was much more successful. It was Judge
Hogan and Judge [Lyle] Velure together.
They did two things. The first thing was
they spent probably about a week mediating
the insurance disputes, which raised a lot of
money. At the end of their week of mediating
the insurance disputes—I think there were
thirteen insurance companies involved—hey
agreed to put $50 million on the table, which
went a long way towards now having some
money to settle with. At that point they started
mediating the claims.
They ultimately were able to mediate
almost all of the claims, so that by the time
Judge Jones got to estimating the claims, we
were down to about twenty-five that hadn’t
settled. He did some very creative things in
terms of estimating the claims. He impaneled
many advisory juries who would hear a half

day trial. They would see the person who
was bringing the claim. The lawyers would
summarize what the experts would testify
to and then they would confer and tell the
lawyers and the judge what they would be
likely to award and why. There were clusters
of cases. I think eight or nine of these cases
were one priest. I think it was a single one of
these summary jury trials, they all settled. So
it was very helpful I think to them to have this
process.
So, the Archdiocese case gave many of
us a workout I think.
JD:
[chuckles] How did the case come to
you? Was it just that random assignment?
EP:
Yep! It was just the random assignment.
You know, the chances were one in three that
I would get it because we divided up our
Chapter 11s on a rotational basis. It just, as far
as I’m concerned, I think the computer just
picked me out.

Secular vs. Canon Law
JD:

Mm-hmm.
Early on when you were talking about
how it was the first case and were you going
to deal with secular law or canon law, were
there precedential cases that you could refer
to? Or were you just having to look at the
material that was there and make your best
judgment? Were they questioned because this
was a first-of situation?
EP:
Well, there were certainly cases.
You learn there’s actually a long history of
churches, and who controls the property,
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and who owns the property. A lot of them
are First Amendment cases. The creation of
the corporation sole was in part a response to
some of those early cases. So there were cases
to look at but in terms of prior bankruptcy
precedent and was this property of the estate,
there really wasn’t a precedent. You know,
all you could do was do by analogy, which is
how you do it when there’s nothing directly
on point.
JD:
As I was looking at material around
this case, there was an article in the Chicago
Tribune, and this is a quote from the paper,
“Several lawyers involved in the case predict
that Perris’ rulings in at least two central
issues, canon versus secular law and the
extent of Archdiocese’s assets, certainly will be
appealed.” A local lawyer, John Durkeheimer
disagreed. I’m interested in how those rulings
held up or were appealed and overturned?
EP:
It’s interesting because the argument
that canon law applies, not secular law—I
decided that and a judge in Spokane decided
that. I think they have not pursued that
further. I did a panel fairly recently about
diocese cases. They tried out some arguments
early on in the cases that they didn’t pursue in
later cases.
The question about what is property
of the estate, part of that depends on your
state law. And they have pursued a separate
incorporation of some of the various parishes
to make it clear that parish property is parish
property. It will be interesting to see whether
they live to regret that; whether they can keep
the control. There was a reason why this was
all diocese property. And it was because they
wanted central control. When you read the
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early cases, parishes would say, “Been nice
knowing you, but we think we’d like to go off
and do our own thing. And we’re taking that
church building with us.”
And the denominations would say,
“Well, you’re free to go off, but you aren’t
taking that church building with you.”
So that will be the next question.
When we did this panel fairly recently, one of
the lawyers said, “But the Catholic Church is
a hierarchical church. It’s less likely to happen
in a hierarchical church where you have
the bishop in charge, or the archbishop in
charge.” So time will tell whether this separate
incorporation—and in some instances it’s a
function of state law that the property will
be held for the parish. It just varies state by
state as well as in what form somebody does
business.
I think there’s been a reaction to the
ruling, but it never got so far that somebody
could appeal it. I presumed somebody would
have appealed it if they were still fighting. That
was one of the reasons to settle the case and
move on. In the Archdiocese case, confirmation
came in just shy of three years. The lawyers
and I worked hard for all three years because
there were so many issues in the case. If it
had to go through an appeal process and then
maybe come back, it could have gone on for
a few decades. The estimate of the church
lawyer in the beginning was that it would
last two decades if we had to litigate all of
this stuff. At the rate we were going, maybe
it would have lasted one to two decades. I
couldn’t stand the idea that anything would
last two decades.
JD:
As you’re making these rulings that
are new and would be used by other people

down the road, are you asking counsel of
other people that you trust? Or is this pretty
much of a solo endeavor?
EP:
Well, my law clerk and I, Diane Bridge
who was my law clerk at the time, we spent a
lot of time talking about things. I might have
asked a few people, but it was more of a solo
endeavor. I remember one Christmas thinking
it would last a long time—I was down there
working on Christmas. If you look at the dates
of my opinions, there were a lot of them issued
right around Christmas time and shortly
after Christmas. I was just working really
hard because they’re long opinions. There
were a lot of issues presented. It was good
lawyering. There was a lot of money involved.
It was difficult. You struggled with: What is
a church? Is it a place? Is it a set of beliefs?
What is it? Of course, the argument of the
people who were after the church buildings is
a church is about beliefs and it’s not about the
buildings. And the argument of the church
people was these places are sacred places to
us. It’s where we baptize our children, where
we bury our dead, where the kids go to school,
where we marry our young. And those are
pretty heart-wrenching decisions, especially
when you know you’re impacting potentially
ten percent of the population of the state.

Role of Publicity in Trials
JD:
Mm-hmm. And there certainly was a
lot more attention focused both locally and
nationally, and perhaps internationally on a
case like that. Which perhaps brought another
element to it that wasn’t one that you had to
deal with all the time, of publicity, and people

wanting questions asked and answered, and
access to you. How did you deal with that?
EP:
Well, I’ve never viewed myself as
producing information for the press. Early on
the question came up: Was I a Catholic? I think
it was the Chicago Tribune that was interested
in the answer to that question. They wanted
to know who was the judge? I did release to
the press my bio and a picture, because they
wanted that information. I did tell them I was
not Catholic, but I really wasn’t going to go
beyond that. We got into the whole question
of were the lawyers Catholics? Did this
matter? That sort of thing.
The lawyers act differently when the
press is involved. I’ve had a number of cases
over the years that were press worthy. This
one was probably the most press worthy, but
I’ve had a lot of cases that were press worthy.
Some of the lawyers were better at it than
others. The press loves sound bites. And the
lawyer who represented the tort claimants’
committee in this case was really good at the
sound bite. I could see him in the courtroom
playing to the press who was sitting there. We
had an OPB [Oregon Public Broadcasting]
reporter who was there a lot. A.P. [Associated
Press] sent a reporter to all the important
hearings. The Tort Claimants Committee’s
lawyer was better, I think, at explaining his
position in something that was worthy of a
newspaper article. The church—they were a
little more thorough in their explanation and
maybe not as good at the succinct sound bite
that the press likes as much. [pause] Every
now and then I’d have a hearing where it
would happen where there was no press
there and the lawyers would behave quite
differently. [laughs]
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JD:

Can you quantify that?

EP:
Well, they would just be more relaxed
and there would be less of this sort of jousting
with one another that they would do when
the press was there.

JD:
So we’ve gone a little over an hour and
three-quarters.

JD:
Are there other elements of this case
that you think are important to have on the
record that we haven’t covered yet?

EP:

Should we stop?

JD:

Would you like to stop?

EP:
Well, ultimately, I think it was probably
a good result for everybody, but it was painful
getting from the beginning to the end. And
I really respect the group of lawyers that
worked together because it was a contentious
case. For the tort lawyers, they’d been at it
for years before they got to me! [sounding
incredulous] They hung in there. They just
were not going to be defeated. A number of
them retired after this case was over because
they had worked on it for so long and they
were done! It had just worn them out. I think
the church lawyers went on to do other things.
But the tort lawyers, I think for many of them,
this was the end.

EP:
Yeah, it’s probably eleven o’clock.I
think your car is going to be turned into a
pumpkin. [JD chuckles]

JD:
Mm-hmm. And do you feel like it took
either a toll on you or changed you or your
work in any noticeable ways?
EP:
Well, it certainly provided a profile.
When you do a case that’s a high-profile case,
people come back to you because you have
done a high-profile case. Not very long ago
somebody contacted me about would I be
willing to be a mediator in I think it was the
Duluth bankruptcy case? Was I interested?
I didn’t do it because I’m not doing that
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anymore, but it was solely because I had
worked on the Archdiocese case and then I
worked on the Jesuit case.
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JD:
Alright. Well, we’ll pick up a few more
cases and continue forward next time.
EP:

Great.
[End of Recording 4]

Jesuit and Archdiocese Cases
JD:
Today is February 19, 2016. I’m with
former bankruptcy judge Elizabeth Perris at
her home in Portland, Oregon. My name is
Janice Dilg. I’m the oral historian for the U.S.
District Court of Oregon Oral History Project.
I think we’ll pick up today where we left off at
our last recording session which was talking
about some of the high-profile cases that you
have been involved with. And if you had any
further thoughts about the Archdiocese case,
which was the one we ended on, feel free to
add those additional thoughts.
I know perhaps following up on
the Archdiocese, you also ended up having a

similar case with the local Jesuit community,
but it sort of played out rather differently.
Maybe if you could just talk about that case
and your involvement with it.
EP:
Sure. By the time the Jesuits had filed
there had been several Catholic entity filings,
although the Northwest Jesuit community was
the first to file among the Jesuits. Maybe the
only, I’m not sure. The Jesuits were organized
somewhat differently, where their regions
were much larger than the diocese regions.
Whereas the Archdiocese had been strictly
in Oregon, the Jesuits were throughout the
Northwest. So we were talking about Oregon,
Washington, Alaska, Montana and Idaho. I
appointed Gregg Zive as the mediator. He’s
the judge in Reno and he had previously done
the Spokane Diocese case. So it was his second
job as mediator of one of the Catholic entity
cases. He did a wonderful job. It took a while
because there were actually more claims and
there were claims that Alaska had been a
dumping ground for priests who have issues
with child pedophilia. We’re talking small,
small communities in Alaska with many
Native populations. We’re talking about
Indian reservations in some of the places in
Idaho. So, the case had a much lower profile
than the Diocese case did.
The Diocese case had a lot of courtroom
action. The press was very interested in the
Diocese case because it was a case of local
interest, whereas the Jesuit case, by that
point, we were at least a half a dozen cases
down the road. It was much more low key
from my standpoint. The protocols were more
accepted in terms of having a future claims
representative.

The lawyer who represented the
creditors committee, Jim Stang, had actually
been involved in a number of diocese cases
over the years. He had a certain approach he
liked to take. His approach was to have the
claims resolved through a claims resolution
procedure that was outside the court’s
purview, so I didn’t get into all the claims.
They selected people who mediated the claims
who had experience with child sex abuse
claims. They were the ones who actually did
the claims resolution. My concern was much
more with the: What is the property of the
estate? How much will be paid to the claimant
group collectively, the creditor groups?
Ultimately, the case was settled, but it
wasn’t without a lot of mediation before it got
to settlement. Quite a bit of money was paid
by the insurance companies. It was a multiple
of what was paid in the Archdiocese case, but
there were more claims than there were in the
Archdiocese case. It was a consensual plan of
arrangement where the creditors voted for it.
The insurance companies were on board and
ready to fund the insurance buy-backs, which
is what happened in both cases. It’s where
the insurance companies would pay a certain
amount of money and buy back their policies
so that they were done, and they knew that
they were done. So that was basically the story
of the Jesuit case.
I always feel a debt of gratitude to
the people who worked on that case because
other than managing the case and keeping
people’s feet to the fire, there was actually
very little I had to do. Unlike the Diocese case,
where I wrote opinion after opinion and I
wasn’t sure whether ultimately I was going to
be deciding matters that then would go up on
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appeal and the case was going to go on for a
few decades, the Jesuit case was a consensual
case beginning to end.
JD:

And that was 2009 roughly?

EP:

Roughly.

Oregon Arena Case
JD:
And a little before that you had a
case that, I don’t know if it was unique, but
it certainly touched on a much-beloved
institution, the Trailblazers. More specifically,
the Oregon Arena Corporation, which ran the
building in which they play. How did that
case play out and what was your role in that?
EP:
Well, the Trailblazers and the arena
are owned by the same entity, Vulcan, which
ultimately was owned by Paul Allen. Paul
Allen, for those of you who don’t know him,
is a very wealthy individual who made his
billions in the Microsoft empire. At a certain
point he had many entities and many of them
were losing money. His advisors advised him
that it was time to stop losing so much money
in so many entities. One of the entities was
the Oregon Arena, which is now the Moda
Center, because they sold the naming rights
to Moda, the insurance company. The whole
organization was set up assuming one entity
would own the arena, the Trailblazers, and
the concessions. And if people will remember
their history, the Trailblazers used to play
in the Memorial Coliseum, which actually
belongs to the City of Portland. The City of
Portland owned the land that became the
Oregon Arena. They still own the land. They
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entered into a ground lease with Oregon
Arena so that it could then build the facility.
Unlike many cities, this was totally privately
financed. There was no taxpayer money other
than the ground lease. The ground lease—this
may be typical of this kind of lease but it was
somewhat unusual in my experience because
instead of a set rent it paid so much per ticket.
It was a user fee. In addition, Oregon Arena
agreed to operate the Memorial Coliseum.
The idea being you didn’t want them in
competition; you wanted them to operate in
tandem. And the City wanted to reduce its
exposure to losses.
So the Oregon Arena was built
because when the Trailblazers were doing
well Memorial Coliseum wasn’t big enough
to hold all the fans. I think the Oregon Arena
holds about 20,000 fans. The Memorial
Coliseum was about 12,000 fans. By the time
the Oregon Arena filed bankruptcy, they
were having a hard time filling the Oregon
Arena and the Trailblazers weren’t playing
quite as well as they had been historically.
Rather than paying cash rent for the Oregon
Arena the Trailblazers gave the right to the
box revenue and the court side seat revenue
to the Oregon Arena. So now we had the
entity in bankruptcy in competition with the
Trailblazer organization for seat sales.
There were two insurance companies
who had financed the Oregon Arena: TIAACREF and Prudential. I think the feeling of the
people who filed the case was that the arena
was worth a lot less than was owed on the
mortgages. The mortgages had what are called
make-whole premiums, which are kind of like
a pre-payment penalty but they’re more than
a pre-payment penalty. They basically assure
the entity that provides the mortgage with the

return on the mortgage for the twenty years
or thirty years of the mortgage. The interest
rate was seven or eight percent and, of course,
interest rates had fallen much further than
anybody had ever guessed they would fall.
The Oregon Arena was on the horns of a
dilemma where it couldn’t refinance the arena
or it would have to pay this make-whole
premium. Oregon Arena filed bankruptcy
and it thought it could just buy the arena for
the price of what the arena was worth and not
pay the make-whole premium.
Well, the creditors involved were ready
to go head-to-head with the individuals who
had made that decision. And they arranged
with Global Spectrum, which is a division
of Comcast, to operate the arena. Global
Spectrum runs the arena for the [Philadelphia]
76ers. So they had the experience with arenas
of that kind. I don’t think the Oregon Arena
people ever guessed that the creditors would
be prepared to actually take over the arena.
I think the threat was that if you don’t go
along with us in this bankruptcy, you’ll be
stuck with the arena. Well, the creditors were
totally prepared to be stuck with the arena. So
they took the arena as part of the bankruptcy!
[chuckling]
I’ll never forget the trial. There was a
confirmation battle. The City of Portland had
objected to the plan and said their ground
lease required that the arena be operated in
the first class condition like arenas of like
age. So we’re talking NBA arenas built in the
‘90s—a pretty specialized group of arenas. It
turned out there were just a few individuals
who were the experts in arena design and
construction. We heard in detail about every
single one of those arenas built in the ‘90s,
most of which had been remodeled by the

time I had the confirmation trial. The counsel,
who were trying the case, they were all men
and they were all really into the discussion
about these arenas. We went through every
arena methodically. [bemused tone]
We talked about the food service.
And we talked about the scoreboards.
And we talked about how arenas are now
entertainment venues and what you do to
make it an entertainment venue. Part of the
issue was: Were the plans adequate plans to
turn it into a first class arena? People were
looking at me saying, “Well it should be a
French restaurant, not a Mexican restaurant.”
I knew that I was the wrong person to make
that sort of decision—it’s a business decision
whether it’s a French restaurant or a Mexican
restaurant and what you need. My ultimate
decision was you could put a price tag on what
it would cost to fix up the arena. The question
was: Were the plan proponents prepared to
put that much money up? Was it practical?
Did they have the money available? If they did
then they should make the business decisions
as long as the money got spent. That was how
I approached it in my decision.
The other issue that came up in that
case was the Memorial Coliseum, because
it was losing money at that point and the
Trailblazers said “It was an executory
contract; we can give it back to the City. It’s
the City’s problem.” I had a group of veterans
who—if you remember it’s the Veteran’s
Memorial Coliseum—they felt very strongly
that it had been dedicated to the veterans
and you shouldn’t lose sight of that. There
were a series of contracts, I had to decide
whether they were integrated or were they
each on their own two feet? In which case you
could assume the ground lease but reject the
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Memorial Coliseum. I ultimately decided that
even though they were a series of contracts
and they did have different dates, it was one
big package. There was an intent to integrate
it. That was appealed but ultimately settled.
Time was going to run out. I think it was tenyear contract and everybody was cognizant of
the fact that time was marching on on this.
Ultimately, the creditors got a plan
confirmed that they liked. They took over
the Coliseum and operated it. It was not a
very happy situation for the Trailblazers.
The Trailblazers are an entity. A Vulcan
entity ultimately bought the arena back in a
confidential deal. I don’t know how much they
paid. There were after-confirmation lawsuits
involving Vulcan entities for payments that
had been made prior to the bankruptcy.
There was a trustee appointed to go out and
collect as much as you could collect up. The
Trailblazers got sued. It was fascinating.
JD:
I don’t really remember how much of
that was public or how much of this was just
going on behind the scenes and Trailblazer
fans never really were the wiser.
EP:
Well, of course everything
happens in court is public.
JD:

that

Sure.

EP:
I would have an Oregonian reporter
sitting in court through many of the hearings.
I don’t think the Trailblazers ever missed a
beat. They played all their games. The arena
went on. The fans went in. I suspect it looked
the same even though there was clearly
power struggling going on. Ultimately, I
think the arena was improved as a result of
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the bankruptcy because money was put into it
and it was brought more up to date.

Evergreen International Airlines
JD:
I think perhaps the final local case
that I was going to ask you about was the
Evergreen International Airlines. There were
several entities involved, some more visibly
known than others. That was a fairly recent
one.
EP:
There I served as a mediator rather
than as the judge. The Oregon connection
was Vintage Airlines, I believe is the entity.
It’s a C corporation, but it owned a number
of the airplanes that were in the Evergreen
Museum. There are a number of other
Evergreen entities that filed bankruptcies,
but they filed bankruptcies back in Delaware.
They were large entities and the choice
was made to file the bankruptcies back in
Delaware. There are some Evergreen entities
for which no bankruptcies were filed.
As you drive through McMinnville
on Highway 18, and you’re going towards
the beach, on the left side is the airport
and Evergreen. It’s the for-profit part of
Evergreen. It was Evergreen Helicopters,
which were bought by Erickson Helicopters.
It was various Evergreen entities. Then
you have on the right side of the road the
museum, the Air & Space Museum, and
there are five building I believe there. There’s
a water park, there’s the air museum, there’s
the space museum, there’s a chapel, and the
fifth building is the IMAX building.
Del Smith, who founded Evergreen,
started the air museum in part in honor of

one of his sons who was tragically killed at a
fairly young age, who had been into flight just
as Del Smith was into flight. Del Smith was an
interesting man. I never met him because he
had died before I worked on the case. But he
started out with nothing; he was very poor.
He created Evergreen from the ground up.
It became a billion dollar enterprise. It did a
lot of work for the military. It did work for
the C.I.A. I don’t know all the work it did. It
was not an airline in the sense of a passenger
airline, but it did a lot of cargo work and they
had lots of aircraft. Just as a hobby, I think,
he started collecting some of these airplanes.
What was fascinating to me was there were
so many entities and so many disputes. And
as I mentioned, Del Smith had died.
So the little air museum, which is
as an Oregon institution, is relatively new
but an Oregon institution nonetheless. It
got caught up in the bankruptcy because
it had been supported by these Evergreen
entities. When suddenly the Evergreen
entities didn’t have money anymore, the
interrelationship became of much greater
concern because were you going to have the
museum collapses because of the collapse
of the for-profit Evergreen. The State of
Oregon actually got involved in making
sure that the museum was independent of
the for-profit corporations. They had many
disputes and I was involved in trying to help
them resolve a number of those disputes.
There was a negotiation and ultimately there
was a foundation that bought many of the
airplanes and that provided the funding for
the plan and arrangement. That resolved,
I think, most of the Vintage Airline case—
Judge [Randall] Dunn was the judge who
handled the case.

JD:
Mm-hmm. So when you say the state
got involved in trying to separate the museum
out from the other entities does that come
through the—
EP:

Attorney general.

JD:

—attorney general’s office?

EP:
They have a charitable division.
There are lots of rules when you’re a charity
and they just wanted to make sure those
rules were enforced: that you had a truly
independent board and those sorts of things;
that you didn’t have the museum pledging its
assets for the benefit of the for-profit entities;
and things that maybe happen if you have one
person in charge.
JD:
I was going to move to talking about
municipal bankruptcies unless there are some
cases we haven’t talked about that you think
are worth noting.
EP:
No, I think we’ve probably touched on
a lot of cases. Obviously in thirty years you
have a lot of cases.

Detroit Municipal Bankruptcy
JD:
Sure. Sure. I know that you
were involved in at least four municipal
bankruptcies, a couple in California and
then Detroit in 2013. Perhaps talk about how
you first were approached, and I’m sure
there are variations between all of those, but
perhaps some general what does a municipal
bankruptcy involve and then specific details
you think are important.
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EP:
The reason I got involved was to serve
as a settlement judge in the cases. One of
my colleagues on the bankruptcy appellate
panel was a judge in Eastern District of
California. The Eastern District of California
has had a number of municipal bankruptcies.
That’s how I became involved. They
wanted somebody from outside the district;
somebody who wouldn’t be influenced by the
politics internally; someone who had judge
experience; and someone who had time on
their hands because you had to be available to
work on it.
Municipal bankruptcies are actually
quite different than other types of bankruptcy.
It has to do with the fact they are municipalities.
You’re dealing with constitutional dimensions
that you don’t deal with otherwise, where
you can’t have a bankruptcy judge running a
municipality. It just wouldn’t do politically.
Municipalities are subdivisions of states.
States have Tenth Amendment rights. And so
you had a bankruptcy code for municipalities
in the ’30s that was ultimately declared
unconstitutional by the Supreme Court
because it gave too much authority in the
bankruptcy court. Congress set about trying
to address that concern.
One of the things is the state has to make
bankruptcy available to its municipalities.
Roughly half the states have done that.
Oregon only makes it available to irrigation
districts and special-purpose districts, so we
don’t have municipal bankruptcies in Oregon.
Maybe we’ve had some back in history, but
it really depends on the attitude of the state
whether they’re going to make bankruptcy
an option for a municipality. That’s one thing
that’s different.
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Another thing that’s different is that
you don’t have a bankruptcy estate in a
municipal bankruptcy. To have a bankruptcy
estate, you’d be putting somebody other than
the municipality in charge of its property.
Because no estate is created, it works
differently. Municipalities are free to go on
and pay their debts. That’s exactly what
happens. They pay the day-to-day debt. The
professionals do not get approved by the
court. The court doesn’t get to say yay or nay
to payment of professionals other than as a
condition of confirming a Chapter 9 plan,
the court has to find that any fees to be paid
to professionals are reasonable. So that’s a
back door way the court has some control
over professional payments. But basically the
municipality is free to pay the lawyers on a
monthly basis.
Because the municipality stays in
control of its property and its decision
making, the politics play a much bigger role
in municipal bankruptcies. I worked on four
cases. Stockton was probably the one where
politics really played a big role in the sense
that to confirm the plan you needed a tax raise
to make it feasible. The only way you could
get a tax raise was to have the voters vote for
a tax raise. That is exactly what happened.
The voters did vote for a tax raise. It was used
about two-thirds for more police, which was
why probably the voters voted for it, and about
one-third to fund the plan of adjustment.
The other thing that was unusual in
Stockton was the majority of the city council
got changed halfway through the case. So
here you are, you’re working along. There’s
a pretty long life to most of these municipal
cases, so the lawyers have to educate the city

council. They’re educating them. They’re
bringing them along. You have a negotiation.
You reach certain understandings. But then
the lawyers have to go educate the city
council, and now, suddenly, the city council
had a very different composition. We had to
stop and see if the new city council was going
to be on board with the direction the old city
council were going. That’s one of the things
that’s different in municipal bankruptcies.
Another thing that’s really different
in municipal bankruptcies is normally in
mediations you want the decision makers in
the room because you don’t want the situation
where you end up making a deal and then
having that just be an opening offer and
somebody tries to retrade. Well, the decision
makers can never be in the room when you’re
talking about a governmental entity because
of open meeting laws, because the press
would be welcome to come if the decision
makers were in the room. So, what you do is
you have your negotiating sessions typically
with the lawyers and the city manager or
city representatives. In California it was city
manager. They didn’t use the city manager
form of government in Michigan. There we
had an emergency manager in charge. So it
would be the emergency manager who would
be there or his representatives. Then they go
back to, in the California cases, where the city
council was in charge, they would go back to
the council members. They would brief them.
They had a way to have an executive session
when it was just the professionals and the city
council, but they couldn’t have an outsider,
like a mediator, involved. In some cases they
could do that on a fairly compressed time line.
In some cases they couldn’t. It just depended
on the municipality. The negotiations drag on

for longer than they would in a run-of-themill case where you have decision makers
and you can move forward.

Municipal Bankruptcies Criteria
JD:
So are there a certain set of criteria that
kick in that requires the city, if there’s laws
that allow for that, certain criteria that push
them into declaring bankruptcy?
EP:
Well, of course cities are like anybody
else. There’s different kinds of solvency if
you’re a city. There’s cash-flow solvency,
where cities have to balance their budget, they
have to have cash to pay for their operations.
At a certain point, when a city shrinks a lot or
its tax base shrinks a lot, it may not have cash
to pay for all of the operations. So then you
start cutting back on operations because you
have to maintain this balanced budget. And
then you potentially get to the point where
you’re service insolvent, meaning that the
police or the ambulances aren’t getting there
in a very timely fashion or getting there at all.
Or you can’t pay for all the bonds you took on
when times were better. So the taxpayers may
experience they’re being asked to pay taxes
but they aren’t getting services. So you have
service insolvency.
JD:

Mm-hmm.

EP:
So, when a city is considering
bankruptcy they have to say, “All right, what
can I accomplish in this bankruptcy?” And
bankruptcy for cities, like bankruptcy for
everybody else, is about debt. That’s really
what you can do in bankruptcy is you can
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do something about your debts. You can buy
some time to get your house in order, but
ultimately it’s about restricting your financial
debt.
So you say what kinds of debt does
the city have? The cities have bonds, because
they take— just to pick on Stockton, they had
built an arena and floated some bonds to do
that. They had a baseball stadium. They had
many different bond issues that they had
outstanding. Then pensions are a big issue
in the case of municipalities. You have labor
contracts because the pensions are a part of
labor contracts. In some municipalities they
decided to have what they called pension
bonds, where they were behind on their
payments to their pensions so they went out
and borrowed the money and put it into the
pension plan on the theory that they could
borrow money cheaper than the rate of return
on the pension, so that was a good thing to
do. If you can borrow money at three percent
and your pension earns seven percent, you
basically, as a municipality, can pay for its
pension costs with cheaper money. That was
the idea behind pension bonds. But the pension
bonds, the question is: Do they have the same
status as the pension in bankruptcy? Then
you have the question of what happens to the
pension going forward. Then you have what
are called OPEBs—other post-employment
benefits. And this was true in all the California
cases I worked on, as well as the Detroit case,
where employees had been promised—the
main thing was health care for life. It was a
very expensive proposition because many of
your municipal workers retire before sixtyfive. So because fire and police would retire
in California at fifty, they had fifteen years
before they were even Medicare eligible.
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You’re talking about hundreds of millions of
dollars. In Stockton, I think the estimated cost
was a half a billion dollars for the OPEBs.
These are all the questions of: What
are you going to do going forward? And
what happens to your pensions going
forward? You’re saying your pensions are
underfunded? What happens to them going
forward? So bankruptcy is the land where you
can have that discussion.
JD:
So who’s actually hiring you as a
settlement judge and how does that fit in with
your regular work, for lack of a better term, as
a bankruptcy judge?

California Municipal Bankruptcies
EP:
I would be appointed by the circuit to
be a settlement judge. You sit by designation
in other places. They can appoint you to be a
settlement judge. They would ask you, “Do
you have time to get your regular job done as
well as your other work?” To me it was just an
added item that you took on. But the problem
was when you got to a case like Detroit that
was very labor intensive and it was on a very
short time line, because in Detroit basically
the Emergency Manager Law—and this
emergency manager was the one who was
in charge—limits the emergency manager to
eighteen months from the date of appointment.
By the time they filed bankruptcy, three or four
months had gone by. So really the bankruptcy
had to be confirmed within fourteen months.
And it’s not that the emergency manager
couldn’t be there after eighteen months, but
the city council would have to consent to its
continuation. Typically the city councils are

ready to get back in the saddle and take back
over control. Or the governor has to appoint a
different emergency manager, so you lose all
the continuity.
The goal was, in Detroit, to get the case
done within the lifetime of the emergency
manager. That was no small item. These cases
were like levels of magnitude. I started with
Vallejo. Vallejo was a town of about 100,000
people. It’s at the edge of the San Francisco
Bay Area. It was primarily a labor case: what
cuts were labor going to accept? It had very
few other creditors out there.
Then the next case was Mammoth
Lakes. Mammoth Lakes was actually a very
small city. It was 7,500 people. It’s the site
of a large ski resort in California. In the Los
Angeles area that’s the primo ski resort to
go skiing. So you have a lot of people who
have a lot of money who go to Mammoth
Lakes for their ski vacation. They have houses
there, condominiums there. They entered
into a contract with a developer that didn’t
work out. The developer sued them and got
a judgment. The judgment was large enough
that the city couldn’t pay the judgment.
California law just wasn’t up to the task of
dealing with a judgment that’s too big for the
city. It had a mechanism where if a judgment
couldn’t be paid in a year that the court could
authorize to be paid over ten years. But they
didn’t deal with what if it’s too big to get paid
over ten years? So that’s what the bankruptcy
was about. Mammoth Lakes was really a twoparty dispute: the developer versus the city.
A deal was struck. It was intense, but in six or
seven weeks the case was dismissed. That case
never even went forward. So while I worked
hard for six or seven weeks, once it was over it
was over.

Then next was Stockton. Stockton
was a town of about 300,000 people. It was
one of the towns that was really adversely
affected by the 2008 collapse of the real estate
market because it’s drivable to the Bay Area
but pretty far away. When the housing prices
had gone way up people were commuting out
of Stockton into the Bay Area. The average
price of a house in Stockton lost a lot of
ground during the 2008 collapse. And the way
Proposition 13, the way the California real
estate tax, is set up is that real estate taxes can
only go up slowly but they can go down really
fast, especially where there’s a foreclosure
and other sale of property that will establish
the fair market value of the property. You had
houses that had been $300,000 and $400,000
suddenly selling for $125,000. Suddenly
property became undevelopable because the
cost of developing the property for the various
permits was close to $50,000. You just couldn’t
afford to develop it. Suddenly development
property wasn’t very valuable. Stockton was
just a town that had made some reasonable
assumptions based on where they were at, but
they never had planned for this implosion.
That case went on for a while. There were a lot
of different disputes. Ultimately, there was one
creditor dissident but everybody else made a
deal in that case. But it took probably a year,
year and a half of my time on and off, and a lot
of different groups that did the negotiating.

Detroit Mediation Team
EP: Then in Detroit, that was the first time
I was part of a team of mediators. The head
mediator was the chief district judge in Detroit
and he assembled a team of mediators. I was
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the only bankruptcy person on the team.
What the head mediator did was he assigned
people different creditor constituencies. I was
assigned to the financial creditors because I
knew several of them. The same bond insurers,
the same lawyers, show up over and over
again in these cases. It’s a pretty small world
because what you find out is that most people
buy their municipal bonds through mutual
funds. And there are five big mutual funds in
the country. There are only a handful of bond
insurers. They play a prominent role in all
these cases. Some of them had fallen on hard
times just because of what’s happened in the
municipal bond market. Then you have your
state pension plan in California. In Detroit
their pension plans were their own pension
plans. It’s very different. Then you have your
overlay of state law, and the state law works
differently in different places.
So how do you mesh municipal
finance law with bankruptcy law was pretty
cutting edge stuff because there really
aren’t many municipalities that go through
bankruptcy. It’s expensive! That’s part of the
reason why. Part of the reason why is while
there are certainly distressed municipalities,
not all of them does their distress come from
debt problems. It comes from a revenue
problem. For instance, we have timber
counties that have a serious revenue problem
in this state, but they don’t necessarily have
a debt problem. Bankruptcy can’t help them
with their revenue problem. So that’s one of
the questions.
The municipal bankruptcies are
fascinating in the sense that you’re deciding
how much can the taxpayer reasonably be
expected to pay for the past and how much
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do you really need to deliver in current
services? If the creditors had their way, all the
municipal money would go to the creditors
in the past. But the taxpayers aren’t likely to
stand for that. They will speak with their feet
just as they are in Puerto Rico right now. They
call it “the death spiral,” for a municipality—
things get bad enough and people leave
because it’s too costly to live there, they aren’t
getting current services. It’s a sad situation.
So you don’t want to be in one of these death
spirals. The term came from the Depression
when you had a lot of communities that
ended up in the death spiral. You don’t want
people to move out; you want people to move
in so you have to have services. There has to
be a reason why people want to live where
they live. You discover that people have quite
a bit of mobility.
What I thought was interesting in
Detroit was you had very vibrant suburbs
and a city that had been shrinking for quite
a while. At the high point, Detroit had about
a million eight in population. By the time
bankruptcy hit, they had about 700,000. So
the city had already shrunk substantially.
You end up with a lot of vacant buildings,
and you end up with a lot of vacant ground.
One of the things they did for us early on in
the Detroit case is they took us on a bus tour.
JD:
I was just going to ask whether you
ever got out into the locations and what that
meant to how you did your work. Or was it
interesting to see?
EP:
Well, they showed us how you would
have a block and you might have a couple
of houses that somebody was maintaining.

Then you’d have all these foreclosures and
abandoned houses. It was really sad for the
people who lived there. So the question was,
Where are you trying to get? If you could wave
your wand and have things come out the way
you wanted them to come out, what do you
do with a 140 square miles of property and
only 700,000 people? Detroit was interesting
because it had a world-class art institute
that people were quite interested in and the
creditors had their eye on the value of many
of those paintings. The question was to what
extent can, as a condition of confirmation,
can you condition it on selling the art, for
instance? Or is there some way leveraging the
art? The fellow who was the head mediator,
who was a very creative fellow, I think, he
originally had the idea of trying to round
up as much money as he could. I think he
was shooting for around $800,000,000 to a
billion dollars. He started with the largest
foundations in the country, seeing if they
would put up a substantial amount of money.
I was truly impressed. The Ford Foundation
and the Kresge Foundation—they put up
a lot of money. Ford Foundation pledged, I
think it was $120,000,000. The foundations,
when they were all done, their pledges were
over $300,000,000 over twenty years on the
condition the state put in a like amount of
money. So then it was a matter of getting the
State to pass appropriations that it would put
in a like amount of money. Then the State
wanted the Art Institute to put in money. So
then it was a matter of getting the donors at
the Art Institute to step up to the plate. All
that had to come together at the same time
you were negotiating with the creditors,
and there were a lot of different groups of
creditors.

JD:
And in a fairly short time line, as you
mentioned.
EP:
Right. Right. I had a hard time doing
my regular job and going to Detroit on a really
regular basis on very short notice often. My
colleagues did pitch in and they were great.
They took some calendars for me. I reset some
things. I got a lot of frequent flyer miles those
years, but it was a pretty intense project. We
actually did a lot of the negotiation in New
York, as well as Detroit, because a lot of the
financial creditors were in New York. It was
an easier location for them. And for me, I don’t
care. Once I was on a plane I was on a plane.
Detroit versus New York just didn’t matter.
But, you get the feeling about Detroit
really quickly when you go to Detroit. The cop
cars look run down. You go for a walk along
the river and you see empty lots, blight is
everywhere in Detroit. There are some vibrant
parts. The downtown, there’s a fellow named
Dan Gilbert, Quicken Loans was his company
and he sold it and got a lot of money. He’s
been buying downtown office buildings and
rehabbing them and filling them up with
tenants. He’s done fifty or sixty buildings and
he’s been quite successful.
And then there’s the family, the Ilitch
family that owns some of the sports teams in
Detroit. They’ve done a lot of redevelopment.
There’s the whole midtown area where Wayne
State and the Art Institute are. that’s fairly
vibrant. There was only one real grocery store
in Detroit—that was Whole Foods near the
Detroit Medical Center. The rest were small,
mom-and-pop sort of operations. You don’t
understand what the problems are of having
your community become nonfunctional until
you go to a place like Detroit.
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JD:
You’ve spoken in relation to some of
the other cases that you’ve worked on where
bankruptcy ended up being a good thing for
the company, when they went on to thrive. Is
there any kind of correlation about municipal
bankruptcies and where they were X number
of years down the road?
EP:
Well, [pauses] the jury is still out.
Probably it takes a longer lead time. I think that
the municipalities, they definitely reduced the
amount of debt they had, which is a good thing
from the standpoint of services to taxpayers
and cash flow solvency. They restructured debt
in a way they thought they could pay it. What
the creditors would say—and I know this from
reading the press—is that without getting rid of
the pensions and seriously reducing pensions,
that ultimately the municipalities are going
to have problems again because the pension
problems are going to eat them alive. As rates
of return have gone, then the municipality gets
a bigger bill because—the pension plan has to
pay the promised, defined pension. So time
will tell on that one.
A lot has to do with rates of return
and what happens with pension. But frankly,
a lot of the pension problem is going to work
itself off over time. It’s a question of, will the
municipality be able to pay its pension bills
while it goes through this process of working
out? In California, they’ve created a Tier 2. If
you were fire and safety, you could retire at 50
under Tier 1. Now it’s 57, I think, under Tier
2. The benefits are not as rich. In the State of
Oregon they’ve got Tier 1, Tier 2, and no tier.
The benefits get less and less as time goes by so
the cost to the municipality gets less and less as
time goes by.
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“Average” Bankruptcy Cases
JD:
Sure. You’ve been talking extensively
about sort of high profile cases, but that’s not
really the majority of the bankruptcy cases
that you have come through your court or that
you mediate or are a settlement judge for. We
should give some time to what the average
bankruptcy client case is about and how you
approach that.
EP:
Well, it’s hard to say what the average
is like.
JD:

Fair enough.

EP:
As time went by in Oregon our work
became more and more consumer oriented.
These are regular people like you and me who
have credit card debts, medical debts. They
have a house, a few cars. If they’re a married
couple they’ve got a family and they’re just
struggling to survive. Some of them would
file bankruptcy because they had incurred
more debt than they could pay. The time had
come to come to grips with that and move on.
Other people would file Chapter 13, which
is the wage plan, hoping to retain some of
what they had acquired and pay back some
or all of their creditors. They would propose
a plan, an individual debt repayment plan.
If you confirm this plan they would pay for
three to five years. At the end they would
get a bankruptcy discharge. I have to say—I
didn’t do Chapter 13s the first ten years; those
were down by Judge Hess, but you could
relate in some ways easier to people than
you could relate to billions of dollars because
you understood the problems better. You

knew what it was like to buy a house and a
car and balance a family budget and that sort
of thing. I remember, there were a couple of
things that were sort of striking. One was, I
was used to thinking about things in terms
of repayment of a debt: how are you going to
pay it back? Not how much is it per month.
You obviously needed to be able to afford the
monthly payment, but ultimately you wanted
to be able to pay this back. But I learned on my
job that there are actually a lot of people who
don’t think like that, who think more along
the lines of: how can I afford to pay my bills
this month?
I learned that particular lesson in
a case that I had many years ago where the
woman had been a bookkeeper. Then she
filed bankruptcy. The creditor who had given
her her last credit card sued saying it had to
be fraud because she had to realize that she
was not going to be able to pay the creditors
back. We had the trial. She owed about $5,000
on this credit card. It was one of these preapproved credit cards that comes in the mail.
She had gotten that credit card, put it in the
drawer, and not used it for about a year. When
she ran out of borrowing capacity on her
existing credit cards, she got that credit card
out. Every month she would methodically
sit down and figure out how much she was
short each month to pay the minimums on her
various credit cards. She used up her $5,000
credit limit getting a cash advance every
month to pay her other creditors. All she ever
charged on that credit card in terms of goods
or services were a couple of hundred bucks for
cloth to make some clothes for her grandkids.
Everything else was minimum payments, cash
advances for minimum payments. And you
said to yourself, “Well she had to understand

that at a certain point she was going to hit the
wall, that this couldn’t go on forever, and,
what was the point? You might as well never
use the card and just say ‘I can’t do it.’”
But I finally realized that she wasn’t
thinking like I was thinking. This wasn’t fraud.
She was thinking, “How am I going to make
it through the month?” She wasn’t thinking
about what would happen in two years when
she ran out of borrowing capacity. That was
one big ah-ha moment for me.
Another big ah-ha moment was
[pauses] in our world as judges, consistency
is really important because people need to
be able to plan. So you need to be consistent.
You need to have lines for people. You need
to enforce settlement agreements, because
if parties settle and then they sense that you
will not enforce their settlement agreement,
you’re off to the races because then it’s not a
settlement, it’s just kind of an opening offer,
and then you negotiate with the judge. If
people are going to make deals, they should
understand that they’re going to live with the
consequences of those deals.
I was used to being a pretty consistent
person. I started down this Chapter 13 road
and I thought, “Well I need to start drawing
lines for people. I just need to say, ‘No, I’m not
doing that.’” But what I learned was there’s
a whole group of people out there who, bad
things happen to them and really they’re doing
the best they can. They’ve done absolutely
everything right and there’s nothing they
could have done about it. The system ought
to be flexible enough that if they’re trying
hard, that there’s some way to cope with their
unforeseen circumstances.
I’ll never forget the woman who one
day she’s visiting with a friend and the friend
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has a ferret. You know, the little animal? And
the friend is holding the ferret and the ferret
reaches out and bites her on the wrist. She
ends up needing surgery because the ferret
had bitten through a tendon or something in
her wrist. And so she had some kind of job
where she had to use her hands and so she
couldn’t work for six weeks. She didn’t have
sick pay. Suddenly she’s falling behind in her
Chapter 13 payments. The Chapter 13 trustee
says, “Well, she can’t pay her payments.” The
creditors are saying, “We aren’t getting our
payments.” But you look at her: What did she
do wrong? She went and she visited her friend
and the ferret bit her. It’s not that she wasn’t
eventually going to recover. But it was going
to take her a while to dig out because every
dollar was spoken for. So, you meet people for
whom life just isn’t fair.
I felt good that the bankruptcy system
could at least help people deal with the ups
and downs of life. I’ve always felt good about
the bankruptcy system being there. If you’re
going to have capitalism and you’re going to
have people using credit, you have to have
some safety valve. And bankruptcy is really a
safety valve.

Bankruptcy Appellate Panel Judge
JD:
I’m going to move us into a different
topic completely, which is in addition to
being a judge and then going off and doing
municipal bankruptcies and other things
[chuckles], you also were very involved with
the Ninth Circuit Bankruptcy Appellate
Panel. I thought it was interesting history in
how it came into being and the fact that there
didn’t have to be a B.A.P. in each circuit, and
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how that came about and how you became
involved.
EP:
The Bankruptcy Appellate Panels were
authorized by the 1979 legislation. The ninth
circuit fairly quickly set up a Bankruptcy
Appellate Panel. All the bankruptcy appellate
panels are staffed by bankruptcy judges.
You can’t sit in a case that comes out of your
district, so the Oregon judge would sit on the
California cases. [coughs] You would sit in
panels of three. So the ninth circuit, because
of its size (it had about twenty-five percent of
bankruptcies for a long time) had an advantage
when it came to setting up the B.A.P. There
were sixty or seventy bankruptcy judges in
the Ninth Circuit. So you had six or seven
B.A.P. judges—and that’s what you had—you
had an ample pool of people. Basically, this
was a volunteer job.; you did this in addition
to your other job. One of my colleagues said,
“If you said to people, ‘We’re going to give
you a job. There’s a lot of honor to it but no
more pay. And it’s going to add about thirty
or forty percent to your workload. And you’re
going to get to travel to such exciting spots as
Billings, Montana. ‘How many people do you
think would sign up?” And the answer is a lot
more than you think! [both chuckle]
Because what I thought was really
interesting about being a bankruptcy
appellate panel judge was the way the
courts work, trial judges, of course, try facts.
They draw conclusions of law. They make
case management decisions. But when you
appeal, factual findings can only be set aside
if they’re clearly erroneous. Legal conclusions
are reviewed de novo. And case management
decisions are reviewed on an abuse of
discretion standard. The trial judge actually

has quite a bit of authority when it comes to
deciding facts and making case management
decisions, but not so much on legal decisions.
The lawyers understand that. It’s written right
in the bankruptcy rules what the standard of
review is. You can find lots of cases that talk
about the standard of review. So if you want
to win on appeal, you’re much more likely
to appeal a legal issue than you are a factual
issue. So as a Bankruptcy Appellate Panel
judge a large portion of your work would be
legal questions rather than factual questions.
As a trial judge, your work would be much
more oriented towards the factual and the
case management decisions. You would
have legal questions, but they would just be
thrown in the mix. There was a winnowing
that happened.
Another thing that was different was as
an appellate judge, you would work in groups
of three. So you had two other colleagues you
were answerable to. The case would come
with briefs and with the record. Some records
were small. Some were quite extensive. You
would be trying to get your arms around what
the fight was all about. You often didn’t know
these people at all, as opposed to at the local
level, you’re much more likely to know at
least the lawyers. You don’t know the parties,
but you know the lawyers. As much as you
would like to think that justice is blind and it’s
not influenced by the identity of who is doing
what, over time you come to think as some
lawyers as much more likely to be correct in
what they are asserting than other lawyers.
But you didn’t have the benefit of that when
you were at the bankruptcy appellate panel
because you would often be seeing new
lawyers for the first time. So it rose and fell on

the merits of how they did in that particular
case, which was, I thought, a good thing.
The way I became a bankruptcy
appellate judge was each time there was an
opening on the Bankruptcy Appellate Panel
they would put out the word and you would
send in a résumé, and a writing sample, and go
for an interview. I first became a bankruptcy
appellate panel judge in 1988. I’d been a trial
judge for four years at that point. And I thought
it would be interesting work, something I had
time to do because I had just finished editing
the Continuing Legal Education publication
on bankruptcy law and I wasn’t going to be
doing that anymore. I had some free time, and
I thought it would be interesting to work with
a couple of colleagues and do appellate work.
You got an extra law clerk.
I worked on about a hundred cases a
year, I think. We would sit eight months out
of the year; we would sit three months on,
one month off. You would have somewhere
between ten and fifteen cases you would be
assigned each time. And just getting ready
for oral argument was really a process
because you would get your boxes of briefs
and records. You would sit down with that.
You would be assigned lead responsibility,
meaning you and your law clerk would
produce a bench memorandum that would
circulate to the other judges on the panel. And
so you would work on those cases first and
you would typically have four of those each
month. And those were supposed to circulated
ten days in advance of oral argument. You
wouldn’t get your box with the records until
about six weeks before oral argument. So
you had about a month to produce that. So
you’d read the briefs. You’d look at the record.
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You would have the law clerk do the same.
You would talk about it with the law clerk.
You’d provide some instructions about what
direction you’re going. You might do some
editing. You might do some writing. And then
you would tackle the other cases you were
going to sit on. You would come up with your
questions. You would read through the briefs.
You might read some of the key cases. You
would read the trial court’s decision. So it was
a lot of work getting ready for one set of oral
arguments.
Oral arguments would last for one to
three days, depending on where you were
assigned that month. And they would always
be outside the state. So for me, typically, I
would go to the Central District of California—
Pasadena was where that was headquartered.
Because one or two of the judges were from
the Central District, that meant there were
only four or five of us who were eligible to
sit in Central District cases. It generated far
and away the most work. I would typically
have one day there. Then I would have one or
two days somewhere else, and it would vary
where that would be. Sometimes we would
hear cases by video argument. Sometimes
they would take cases, like a San Francisco
case might go to Sacramento or vice versa
because it’s a fairly easy drive between the
two locations.
Then you would go back to your
chambers. You would have a post-argument
conference. You would decide, tentatively,
which way the case was going to go, and who
was going to write the first draft. Then you
would go back and start writing. The drafts
would circulate. The dissents would circulate.
So, it was an interesting process. It
made me realize I liked being a trial judge—I
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was better at being a trial judge. I shouldn’t
say “liked.” It isn’t the right word. My skill
set is getting things to resolution in a way that
is acceptable to people. They don’t like it, but
it’s acceptable. Whereas once cases went up
on appeal and you were an appellate judge, it
was more about writing what the law should
be because you’re much more influential as an
appellate judge. If the Bankruptcy Appellate
Panel has written an opinion on something,
it is more influential than if Liz Perris has
written an opinion on something.

To B.A.P. or Not to B.A.P
JD:
One of the pieces that seemed unique
was that a circuit could decide whether to have
a B.A.P. or not have a B.A.P. I believe the first
circuit actually had one for a period of time
and said, no, it’s not working, and dissolved
it.
EP:
You remember I talked about the
Marathon Oil case early on?
JD:

Right.

EP:
The Marathon Oil case raised the
question: Could you have Article I bankruptcy
judges deciding cases at the appellate level?
The first circuit decided it was just not going
to have a bankruptcy appellate panel at that
point. So I think it was more the Marathon case
decided that.
JD:

Okay.

EP:
And then after Congress came up
with a new jurisdictional structure for the

Bankruptcy Appellate Panels and, once again,
they reiterated that circuits could have B.A.P.s.
Initially it had to be the parties were there by
consent, affirmative consent. When the parties
had to affirmatively consent there wasn’t that
much work for the bankruptcy appellate
panels to do. So then along came what we call
the opt-out rule where the parties are given
the right to opt out. It’s a time-limited right.
The appellant has to opt-out with the filing
of the notice of appeal and the appellees get
thirty days to opt out. But if they don’t opt
out within that time period, they go to the
bankruptcy appellate panel. Since that optout rule, the bankruptcy appellate panels
have had roughly half the work that is done
by the—appellate courts in the bankruptcy
cases.
One of the things that’s odd about
bankruptcy appeals in addition to having two
structures is bankruptcy appeals, if they don’t
go to a B.A.P. they go to the district court.
There are roughly twice as many district
judges as there are bankruptcy judges. That
is not your typical appellate structure. Your
typical appellate structure is you have fewer
appellate judges than you have the next level
down. So it looks more like a pyramid.
JD:

Mm-hmm.

EP:
Instead, what you have in the
bankruptcy system is it looks like a diamond.
Because you have almost twice as many
district judges as you have bankruptcy judges,
you don’t have them developing expertise
either as appellate judges—because they
are trial judges primarily—or bankruptcy
expertise because they are only now and then
getting a bankruptcy case. So at least with the

bankruptcy appellate panels you had people
with bankruptcy expertise. Because in the
ninth circuit you only had six or seven judges,
you developed some appellate expertise.
It is a different mindset, a different way of
approaching a problem than as a trial judge.
JD:
Mm-hmm. But you did it for quite
a number of years, including a few years as
chief.
EP:

Right.

JD:
So, even though you said you
considered yourself more comfortable, or
better at being a trial judge, there must have
been some elements there that kept you
participating in that process.
EP:
Intellectually,
the
bankruptcy
appellate panel is wonderful in the sense
that you’re dealing with legal problem after
legal problem. You’re dealing with a lot of
really smart colleagues. Because even though
I had smart colleagues as a trial judge, it’s a
pretty solitary endeavor. You go out, you do
your case yourself. It’s you, your law clerks,
and your judicial assistant. That’s sort of the
working entity. Whereas the bankruptcy
appellate panel, you are working. You are
producing a product with two colleagues.
Because you rotate through—you don’t sit in
the same panel all the time—you really have
as many colleagues as the size of your group.
So you had six colleagues. I really
enjoyed that part of it, the camaraderie of
wrestling with legal problems with my really
smart colleagues and seeing different ways
to approach them and people’s different
personalities. The sort of people who wanted
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to be Bankruptcy Appellate Panel judges
loved their work. You wouldn’t do it if you
didn’t love your work. That part I liked a lot.
I liked the intellectual content. The reason
why—I think the first tour of duty I did was
five years and then I quit at the end of ’93. And
then I picked it up again, I think in ’98?
JD:

Yes.

EP:
I did seven years the second time. There
were no terms limits when I started. So you
started and you went as long as you felt like it.
Then they did impose term limits—a total of
ten years. You got a seven year term to begin
with and then it was renewable for another
three if you wanted to go on and they wanted
to keep you. When I quit, I can’t remember if
term limits had come into being or not come
into being at that point. But when I decided to
go back I missed the intellectual component of
being a B.A.P. judge and I thought the B.A.P.
at that point could use somebody with my
background and expertise. I would be a quick,
up and running person for the B.A.P.
In both instances I think somebody
else started the same day I started. Two out of
six is a lot. I did enjoy my time on the B.A.P. I
just think I’m probably a better trial judge.

Being Overturned
Mm-hmm. Fair enough.
How often do cases get overturned?
What was your experience with that
personally? It’s kind of a common question I
ask judges, or they bring it up, about the issue
of being overturned and how one learns to
deal with that.

EP:
[low chuckle] I don’t know what
percentage of cases get overturned because
one of the questions that those who do these
studies have to ask is: What does overturned
mean? Does it mean you got the whole thing
wrong? Does it mean some little piece of it was
wrong? So, that’s one of the problems with the
term “overturned.”
Obviously, none of us feel very good
when somebody says it’s clearly erroneous
what the trial judge did. Although, all of us
have had the experience where the case that
you read about following an appeal doesn’t
look anything like the case you tried. And
you say, “Did they play it a different way
to the appellate court?” I always thought I
was a more careful trial judge after I was an
appellate judge. That’s one of the reasons they
have district judges and bankruptcy judges go
and sit by designation on the panels is they
want them to see the other side if they review
their work and maybe they’ll be more careful
judges. Because you realize that sometimes it
doesn’t take a lot of time or effort to be careful
and to articulate what it is you’re thinking
about and why you’re doing what you’re
doing. The appellate court may disagree with
you, but at least they know why you did what
you did as opposed to guessing why you did
what you did, which sometimes they guessed
right and sometimes they guessed wrong.
One [pauses] let’s see. Remind me what
the question was you asked me.

JD:
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JD:
You were talking about no one likes to
be overturned.
EP:
Right, right. I actually felt better after
being an appellate judge about this whole
notion of being overturned. What you realize

on legal questions is somebody else just looked
at it differently and they were further up the
totem pole than you were. It doesn’t mean
you were wrong and they were right. It just
means they looked at it differently. There are
plenty of legal questions— there are plenty of
factual questions—where you say to yourself,
“It could be A. It could be B.” As a trial judge,
my job is to decide. There’s nothing worse
than a trial judge who won’t make up their
mind. you do the best you can do. There have
been plenty of times where you listen to one
party and they have one story to tell. And
you listen to the other party and they have a
totally different story to tell. You’d like to see
the movie of what really happened because
it is just night and day different! Then you’re
into deciding who do you believe and who do
you not believe. Maybe somebody is truthful
and maybe they’re just really good at telling a
story. You don’t know.

Continuing Legal Education
JD:
I know you’ve been involved in,
I guess I’d categorize it as professional
activities. You’ve had some longevity with
a couple of different activities over your
tenure as a judge. I wanted to have you talk
about some of them because they’re a really
important aspect of someone’s career. Most of
the time I think judges are doing this because
they’re an area of interest. But I know there’s
also some where you get appointed or get
otherwise engaged in something. We could
just start with Continuing Legal Education,
which I know you were very involved with
over the years.

EP:
I was involved with Continuing Legal
Education probably from the beginning to the
end. I’ve always found education interesting
in the sense that what you do as a lawyer—
and as a judge— is you’re very focused on,
what’s the issue? How does it get resolved?
What you do as an educator is you’re trying
to give people a feel for the whole area. You
actually have to think it through in a different
sort of way when you’re thinking about the
whole area as opposed to what’s the right
answer with your particular problem., or how
do you advocate a particular position. So it’s
less specialized on one hand. One of the things
I thought was interesting about Continuing
Legal Education—I’ve been involved both as
a presenter, as a planner. I was on the state
bar C.L.E. Committee. I’ve always been a fan
of education because to me it’s part of doing a
good job. It’s also part of understanding why
you’re doing what you’re doing. It’s really
easy to get into, “Oh, if A then B.” But it’s
another thing to understand why. And so I
always wanted to understand why and then it
was easier to make the pieces fit together, and
if somebody needed to change, to figure out
what needed to change and what would work
better.
So, [chuckles] with legal education—
I’ve been involved in legal education so long
that there was not mandatory C.L.E. when I
started out. I remember I was actually the
architect of the season pass for the state bar
because I thought—your incremental cost
isn’t very much when you have C.L.E.s.
Really, you want to make it available to
people. So I thought people ought to be able
to go buy the season pass and be able to go
to all the programs if they just want to know
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about something. It got refined and that sort of
thing. But I’ve always taken it as a compliment
that it still exists to this day. And in fact,
other people have taken up the season pass
but there was resistance at the bar initially to
the idea of the season pass. I thought people
ought to be able to get all the education they
could endure. [both chuckle]
JD:
Did you have any favorite topics that
you presented on over the years that you
particularly enjoyed engaging people on that
subject?

Federal Judicial Center Judge School
EP:
I talked to new judges about post-trial
considerations. It’s funny, because one of the
things you’ll probably ask me about is the
Federal Judicial Center.
JD:

Yes.

EP:
The way I got involved in the Federal
Judicial Center was I was doing my bankruptcy
appellate panel work. So the person who was
chair of the Bankruptcy Judges Education
Program thought it would be good to have
an appellate perspective—what trial judges
should know about appellate work. He asked
me if I would do it. He was in San Francisco and
I knew him. So I went back. It just happened
that the person who was the head of the Federal
Judicial Center was sitting there that day. So
anyway, the reason why I found that really
fascinating was that I’ve always liked doing
topics that people don’t know very much
about because it’s more of an eye opener for
them. So it might be bankruptcy for securities
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lawyers. It might be post-trial considerations
for trial judges. Because trial judges, they’re
like lawyers: they don’t spend a lot of time
thinking about the form of judgment, when
you enter your judgment: What’s a final order?
What sort of appellate motions do you do as a
trial judge? What happens to your case once it
goes away? It’s easy for trial judges never to
know really what happens to their cases once
they go away. I really enjoyed [teaching the
appellate perspective.]
JD:
So maybe you could just move right on
in to baby judge school, since you’re kind of
there already.
EP:
[chuckles] Baby judges, I think, are the
happiest people on earth. I don’t know how
long the happiness lasts—nine to twelve
months maybe? They have aspired usually
to be judges for a long time. They’re finally
getting their dream. They’ve just lost many of
their friends because suddenly you can’t really
be friends with the lawyers you were friends
with for years and years because you’re a
judge now. So they need some new friends.
And so it’s an interesting point in somebody’s
professional life.
I got involved in baby judge school in
1990 I would say? Maybe ’92.
Then I served on the board of the
Federal Judicial Center, and the board consists
of—I think there were seven or eight people.
The chief justice of the Supreme Court—it was
Rehnquist at the time—is the chair of the board.
The Federal Judicial Center is the research and
education arm of the federal judiciary. At the
time it had a budget of about $25 million. It
is independent of the administrative office of
the U.S. courts because the feeling was that if

education and research didn’t have their own
organization, they would lose their profile.
They would just become one more, small item
in a much larger organization. So this was a
way to create a profile for them. It succeeded
in doing that.
But you wanted it to be part of the
judiciary, so the chief justice is head of the
Administrative Office and he’s also head of
the Federal Judicial Center. We were like any
other board. We would choose the director.
We would oversee what they were doing.
We would make policy decisions. We’d meet
I think three times a year. I served on that
board for four years.
There’s only one bankruptcy judge
in the country who serves on the board at a
time. [The bankruptcy judge education staff
person] thought that she should have the
board member involved [in education]. So I
was involved in bankruptcy judge education.
I went to few new-judge training programs as
a part of that. Other people were doing them
at the time.
Then I became the chair of the
Education Committee after I finished being
on the board of the Federal Judicial Center.
Our job was to plan the education programs
for bankruptcy judges around the country
and to plan new-judge school. As the chair,
you would be able to run new-judge school
however you wanted. So you and one other
mentor-judge would do the baby judges in
what’s called Phase I, which is their small
group session. How many of those we would
do each year would depend on how many
new appointees there were. Typically you
liked to do them in groups of sort of six to
fifteen was about the usual size. So we would
usually do three or four a year of those. The

person before me had done most of them in
Washington, D.C. I started doing more in
Portland, Oregon because I didn’t want to get
on the plane and because I thought there was a
certain advantage to doing it somewhere other
than Washington, D.C. and then having Phase
Two be in Washington, D.C. We had a pretty
good facility at the courthouse to do that. I
really enjoyed that because the group was
small enough you could get to know people.
They were open. They were interested. They
were like sponges. They needed new friends.
[both chuckling] It was perfect. It was as good
an education experience as I think I’ve seen.
And then you would do Phase Two,
which they had been on the bench usually six
to twelve months. They would be all the small
Phase One groups from a year or eighteen
months, depending on how many people
had been appointed. And you would come
together in Washington with thirty or forty
people. [coughs] You would have a weeksworth of speakers.
JD:
And this was always located in the
Center itself [EP coughing], the building itself
in D.C.?
EP:
It was. And, now the Administrative
Office and the Federal Judicial Center share
a building in Washington, D.C. The Federal
Judicial Center used to have its own building.
We did a few programs in hotels. That just
didn’t work as well as when we were able to
do it at the Federal Judicial Center.
JD:

Do you want to stop and get a drink?

EP:
Yes. Why don’t I go get a drink.
[recording ends, then resumes]
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JD:
Okay. We’re going again after a little
water break. You were talking about your
work at the Federal Judicial Center. You’d
been talking about Phase One and Phase Two
of the new-judge school.

with housing policy in the country. He was in
the business school. He talked about housing
from a different perspective than I was used
to having housing talked about.
JD:

Annual Bankruptcy Judge Seminar
EP:
Right. Then in addition to doing
the new judges, we also had responsibility
for planning an annual seminar for the
bankruptcy judges all over the country. We
would get together once a year to plan that,
and then ask people to do it, and then to try
to make adjustments. How many did we do.
Some years we did just one program and it
was big. Some years we did two or three of
them and people would have a choice. But we
would try and have different elements to the
program, some of which were about judging,
some of which were more thought pieces.
Then we would also have something
to do with deciding what special programs
would be made available. By special programs,
it was things like—they had one on genetics
and the law, they had one on intellectual
property. Some universities did them. I went
to one at the University of Pennsylvania. I went
to another at Harvard. They would just bring
in people from their faculty—the University
of Chicago—who would talk about whatever
interested them. You would spend about an
hour with each faculty member. You’d get
to ask questions. It was things you didn’t
necessarily think anything about. Some of the
things were things you thought about but from
a different angle. I remember at the University
of Pennsylvania we had somebody who talked
about housing policy and what had happened
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Mm-hmm.

EP:
So we were a group of a half a dozen
judges from around the country and a staff
member who would sit down and figure out,
basically, what should the program contain,
and then make it happen. The programs were
done in hotels around the country. We would
also be involved in deciding what cities we
would go to. But that was driven in part
by how the hotels bid it and, your wanted
location and that sort of thing. But there were
some speakers who did a good job of engaging
the judges.
The judges, they were not shrinking
violets. As happy as they are when they’re
nine to twelve months, by twelve months
out they just turn into the most demanding
customers! [JD laughing] And so you would
have the people who would not be happy
with this or that and you would have to listen
politely to whatever the complaints were.
[amused tone] And sometimes their criticisms
were fair criticisms. You know, there were
some speakers who we used once and we
never used them again. There were other
speakers who the judges just loved them.
There was a constitutional law
professor. He started out and he didn’t know
a lot about bankruptcy but he did know a lot
about constitutional law. He came every year.
We loved him. Erwin Chemerinsky; he’s the
dean at U.C. Irvine now. You see him on TV
every now and then, but he would talk about
the Supreme Court term. He would review

it and talk about four or five cases that he
thought were important cases. Then he’d talk
about cases that might have implications for
us. He learned more bankruptcy as he went
along because he would interact with the
judges.
JD:

Interesting.

EP:
He liked us and we liked him. We
always finished with him because we knew
people would stay until the end if we would
finish with him. [both laugh]
JD:

Shrewd planners.
Are there other aspects to your
connection with the Federal Judicial Center
that you want to talk about?
EP:
Well, I have to say that my connection
with the Federal Judicial Center was one of
my more satisfying professional encounters.
You felt like you were doing some good for
your colleagues around the country. You were
avoiding the reinventing-the-wheel syndrome
that went on you are part of being in a
national judiciary. You need to have a way of
communicating with each other. The Federal
Judicial Center and its education programs is
one of the ways that we communicate with
each other. You can do it with rules and forms
and that sort of thing, but there are so many
calls and approaches that are discretionary
that really come out of the educational process,
and the discussions that happen either during
the formal education or out in the hallway.
The Federal Judicial Center was really good
at making it so people got the benefit of
what their colleagues were doing around the
country and got brought up to date.

I remember I had one colleague who
was big into case management for Chapter
11 cases early on. Now that’s a very accepted
practice, but it was considered a somewhat
radical practice when he started in the late
‘80s. He had come out of the district court. He
was more used to case management, whereas
bankruptcy judges had been told to get out of
the administration business, which they were
treating the same as the case management
business. There really is a difference between
administration and case management. But I
remember one judge saying, after listening
to one of those programs, “I think when
somebody files a Chapter 11, it’s more like
going to a hospital than a hotel.” [pauses and
chuckles]

Pro bono Program
JD:
That’s such an interesting way to
characterize it.
One of the projects that, if I understand
correctly, you helped initiate on the local
level, was the pro bono program. Maybe just
start by what was the inspiration? Why was
that needed?
EP:
Well, you always need a pro bono
program because you always have people
who need legal services who can’t afford it.
Legal Aid in this community and in this state
does not do bankruptcy cases. So there had
been discussion about the Debtor-Creditor
Section, doing something with respect to pro
bono. [coughs]
JD:
This is why we have an edit button.
[recording stops, then resumes]
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EP:
Right. Valerie Auerbach really was
interested. She got a group of us organized
to start up the pro bono program. There was
somebody from Legal Aid, and they’ve always
run the backbone of the program. You know,
the rest of it was a section function, so the rest
of us were volunteers from the section.
JD:
You are talking about the DebtorCreditor Section?
EP:
Correct; which is part of the state bar.
We were just going to do it in the metropolitan
area because you’ve got to start somewhere.
We had more lawyers and we had more need
in the metropolitan area. We talked about how
to organize it. The conclusion was that the
way to organize it was to have a once-a-month
clinic and have a general talk that anybody
can go to. You didn’t have to be Legal Aid
qualified. You would get people to do the talk
who couldn’t have clients. So you would get
the judges, U.S. Trustees, some people from
the State of Oregon Attorney General’s Office
would do it. We wanted them to cover sort
of the same ground. Dick Slottee, who was
at the Lewis & Clark Legal Clinic, he wrote
a script and we could follow it or not follow
it. He would lay out the points you wanted to
cover. That talk would go on for about thirty
or forty-five minutes. Then the lawyers would
show up. If people were poor—they had to
be Legal-Aid qualified to qualify for a free
lawyer—they would be issued a free lawyer.
They would meet with their free lawyer that
night, usually for half an hour or forty-five
minutes. Each lawyer would take two clients.
Then the lawyer’s job was to do whatever it
took to address the client’s problem. For many
of the clients bankruptcy really wasn’t the right

116

Perris, Recording Five

answer for them. They were judgment proof.
They needed to know they were judgment
proof. They maybe needed some letter written
to the particularly pesky creditor.
JD:

Mm-hmm.

EP:
Other people wouldn’t follow
through. But, roughly half the clients would
need a bankruptcy lawyer. And the clinic only
does Chapter 7 bankruptcies. So if somebody
needed a Chapter 13, they would have to be
referred to somebody who did Chapter 13s.
One of the things I loved about that program,
and I was involved probably for the first
twenty years of the program, was that we
would only meet from the fall until about
January. During that time we would get the
clinic organized for the next year, the next
calendar year. We would refresh the speech
and get that [coughs] up to date [coughing]–
JD:
Once that jag gets going it’s hard to get
it under control.
EP:
—and then recruit volunteers for the
next year.

Recruiting pro bono Volunteers
JD:
How did you go about recruiting
volunteers, because you’re asking them to
put in a fair amount of time and I’m assuming
you’re hoping they’ll do it more than once?
EP:
Right. Right. Well, we would explain
these people were Legal Aid qualified.
They weren’t taking any clients. They
weren’t going to have lawyers if people

weren’t volunteers. That we were hoping
they’d volunteer at least a few times but we
weren’t asking anybody to volunteer a lot.
And, that Legal Aid would screen them for
their financial poorness [chuckles] so that we
weren’t getting –—
JD:

So that they were genuinely qualified.

EP:
They were genuinely qualified. Part
of being in a profession is that we all have
to do our bit to make it so that the justice
system is accessible to all, not just to the
people who can afford it.
Luckily, there have been some
supporters of the clinic over the years
who’ve done more than the minimum. But
we tried to get a lot of lawyers to do a little
bit rather than a few lawyers to do a lot. I
would help recruit volunteers at the end if
they didn’t have enough for all the slots they
had. Certain law firms, like there was Todd
Trierwiler whose name I gave you, he has a
number of lawyers who work for him. They
take a slot every month, so they cover twelve
slots for us. There are other law firms that
take several slots a year and they just send
one of their lawyers. We can fill up maybe
a third of the slots that way. Then we have
to recruit volunteers for the rest of the slots.
Over time, who were the bankruptcy
lawyers would change. I would look up who
filed a lot of bankruptcy cases in the prior
year. I got lists! If they weren’t on the list of
volunteers for the clinic, we’d call them up!
[bemused] We’d contact them and see if they
wanted to volunteer.
JD:
And does the fact a judge is calling
them hold any sway?

EP:
Well, people would tell me no every
now and then so I knew it wasn’t totally
persuasive [JD laughs], but it didn’t hurt.
Sometimes the U.S. Trustee would call them
up. We always had a lawyer or U.S. Trustee
person contact them first. Then I would just
do clean up. If they said no, they said no. We
would just take them off the list. If they just
didn’t respond then they might get a call from
me. [twinkly] I thought sometimes it helped
that I would explain to people what the clinic
was all about and why it was important to
the court that there be a clinic. We got a few
volunteers who spoke Spanish. We put out
our brochure in Spanish as well as English. So,
that part was all good.
JD:
You were actually participating, too. I
mean, you were one of the people who would
show up and give the talk. So it wasn’t like
you were asking somebody to do something
you weren’t willing to do.
EP:

Right. Right. I didn’t see any clients.

JD:

Sure.

EP:
But, you know, you couldn’t do that as
a judge.
I think at the high-water mark probably
the clinic saw about 300 people. We’ve been
able to take the clinic model and expand it
somewhat. It’s worked differently in different
sized communities. Bend was our next stop. In
Bend, it works a little differently because it is
a small community. But again, Legal Aid runs
it. So it’s worked well in communities where
we have Legal Aid to run it for us. Since the
Debtor-Creditor Section is a statewide section,
it has been able to do that. I worked last fall I

Perris, Recording Five

117

think in setting one up in Pendleton. I’m not
sure how that’s going, but that was one. The
one in Eugene hasn’t worked out as well. I’m
not sure why. There will be some effort to
revive that. But, the effort is to make sure that
this is as available as possible.
What’s nice about bankruptcy is,
when you’re talking about Chapters 7s, these
aren’t a forever case. You know, it’s like
somebody can start them and you can be done
in 120 days. With volunteers, people are more
willing to volunteer if it’s discrete. You know,
it doesn’t go on forever.
JD:

Legal Education, Slovenia

Sure.

EP:
I feel good about the pro bono program.
Valerie Auerbach did step back at a certain
point—she changed her name to Valerie
Tomasi—but she did step back at a certain
point. Various people led the charge since
then.
There have been challenges along
the way. When the 2005 legislation came
along, a lot of the creditors’ lawyers who’d
been participating said, “I don’t think so
anymore. It’s too technical. It’s not my cup of
tea.” So we actually cut back on our number
of volunteers. Of course, the number of
bankruptcies went down after 2005. Then we
had to ramp it back up again as the number
of bankruptcies ramped back up again. Then
there was the 2008 downturn and we had a
lot of unemployed lawyers. We had a labor
source, but we needed to get them admitted
to federal court without having it cost a lot of
money. We got the district court to waive part
of the fee and we got the Attorney Admission
Fund to put up the money for the other part
if they would do some pro bono cases. We
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figured out how to solve problems as we’ve
gone along. There have been a few times
where we had more demand than we could
meet. We figured out how to deal with that. At
one point we trained a bunch of new, young
lawyers to deal with the fact we had way more
cases than we had lawyer volunteers.
I think Legal Aid likes us because
we’re problem solvers. It’s just the nature
of debtor-creditor practices that people are
problem solvers.
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JD:
One other interesting effort that you
were involved with—and I don’t know a lot
of details about it—but there was providing
some sort of legal services to U.S. A.I.D.
EP:
Well, actually it was U.S. A.I.D.-funded
legal services.
JD:

Okay.

EP:
They were really education programs.
I did four of them. The first three were all in
1996. It was when the Eastern Bloc had, of
course, broken off from Russia, so they were
going from the conversion from communism
to capitalism. I didn’t realize this before I did
these programs. You wondered “Why did
they have an X law and a Y law?” Well, the
reality is that the funders say “We will give
you funding but only if you pass these kinds
of laws and only if you have this kind of
infrastructure.” Because it doesn’t make any
sense to give somebody a bunch of funding if
they aren’t going to have a working economy.
Law being like infrastructure, the funders

required some laws, and bankruptcy was on
the list. In communism you had state-owned
enterprises. Basically the state owned all the
businesses. And bigger was better. You’d have
like one factory producing the telephones for,
you know, three countries. They all looked the
same. Everybody got one of these phones. That
was just how it was. There was no competition.
There was no marketing department because
you didn’t need a marketing department. The
state decided. You need phones? You get them
from the X factory.
But then the businesses would own
a lot of things that normally in the capitalist
system you don’t have the businesses own.
They would own the fire station. They
would own the school. They would own the
vacation house. So, now you take these huge
enterprises and you want to privatize them.
Then you need to have them make money and
they have to compete in the world because
now everybody’s free to buy whatever they
want. So the fact that you make analog phones
when everybody else is making digital doesn’t
do so well. And then you have to have a way
for them to fail.
A lot of the judges, and mainly we were
educating judges, had been judges under the
communist system. You had the funders say,
“Okay, you need a bankruptcy system,” so
they would adopt a bankruptcy system. Then
you would have an education program about
the bankruptcy system. This was all new to
these people.
The first one I did was in Slovenia. It
was in January of 1996. There are a lot of things
I remember about that particular program,
but I remember I called it Capitalism 101.
You had to explain basically how business
works to these people because they were

going to be the judges in the reorganization
cases. You had to explain that there were
businesses that would lose money even if you
took away all the debt. Really, all you can do
in a reorganization is take away all the debt.
That’s the best you could ever do. You aren’t
going to take it all away, but you’re going to
take away some debt. But it doesn’t really
restructure operations.
So you need to have the business
make money so you may need to restructure
operations. Often, reorganizations are a
combination of operational restructuring
as well as financial restructuring. Financial
restructuring you can do pretty darn fast.
Operational restructuring takes longer.
JD:

Sure.

EP:
Operational
restructuring—you
have to do it and then you have to see if it
works. Then you have to do it again. So it
was explaining to people the basics of the
difference between operational restructuring
and financial restructuring, and marketing,
and the different ways that somebody could
operationally restructure versus the different
ways you could financially restructure.
Because they were going to be overseeing the
reorganization cases. There was a concern that
the judges would feel pressure to just save the
jobs and to heck with the profits. So, there had
to be some explanation of why profits were
important too.
After my week with these judges the
national TV station came out to interview me.
They were western-style TV They wanted
me to answer them in under one and onehalf minutes. They only wanted to ask me
one question. What was the one question
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they asked me? “What do you do in the
United States to punish those who head up
a company that fails?” It was not a question
I was used to thinking about because sure,
the capital markets have a way of punishing
people. They don’t get credit! But it’s not like
we send them to jail if they haven’t stolen.
JD:

No Gulag.

EP:
Right. But in a communist system,
if you headed up a business that failed,
apparently it was considered a personal
failure. It wasn’t just that you took a risk and it
didn’t work out. Whereas in capitalism we’re
much more into you take risks. And part of
taking risks is you’ll have a certain amount of
failure. You really don’t want to discourage
people from taking a certain amount of risk.
What you want them to do is take responsible
risks; you don’t want them to take crazy risks.
A lot of our legal tinkering is about is getting
them to take responsible risks and not crazy
risks.
JD:
It seems like it would be so fascinating
to—as you’re talking I’m almost hearing the
gears of someone’s brain. It’s just a huge
change, a huge adjustment.

CLE: Romania, Macedonia, Palestine
EP:

Right.
Then, let’s see. The next country I
went to was Romania. Romania, there were
a couple of things that were striking about
Romania. One was they had had a really
crazy dictator.
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JD:

[Nicolae] Ceaușescu.

EP:
Right, who had envisioned that he was
like Napoleon—the city would be like Paris. I
was there in 1996. The bullet holes were still
in the walls where they’ve shot at people.
One of the things he did was he ripped down
large swaths of the city because he was going
to build these big boulevards and housing
and all this stuff.
I had problems getting there. They put
us in a Sofitel. The next morning I go out for a
jog and there are these wild packs of dogs. It
turned out that when Ceaușescu ripped down
parts of the city and people were displaced,
they just abandoned their pets. Then the pets
bred with each other so you ended up with
lots of wild animals around the city. But we
went around and we asked the judges to tell
us what they would like to learn about that
week, much to our surprise one of the judges
said, “Well, if it’s not confidential we’d like to
know how much money you make.” And that
was not the question we expected to be asked.
So during one of the breaks we said
“It’s not a secret. It’s public information how
much money we make. This is how much.”
He said, “Well, really, I’m not
interested in numbers. I’m interested in
knowing can you afford a house? What can
you afford to do on the amount of money that
you make?” He said, “The amount of money
we get paid as judges in our country is not
enough to afford housing. So if we want to
buy a house,” he said, “our families have to
support us until we can pay back the amount
of money that our house costs.”
So, of course, your wheels start
spinning. You realize this is a system that

is ripe for graft because if you aren’t paying
people a living wage and you’re asking them
to make decisions and be responsible—I don’t
know. That was kind of an eye opener for me.
Then I went to Macedonia. In
Macedonia it was a different topic. We were
talking about personal property secured
lending. They didn’t have any personal
property secured lending in the country.
The speakers were trying to convince the
Macedonians that they should adopt a
personal property secured lending law. I
actually figured out how much faster you
could grow a business if you could borrow
money secured by whatever it was—your
inventory or whatever. If you want to be able
to more rapidly grow business, you have to
have some kind of personal property secured
lending. I remember it was a combination
of law professors, judges, and lawyers that
we were talking to. Somebody asked the
question, “Well, why don’t people just steal
the collateral? We don’t get it.” [chuckles]
Again you explain, well they aren’t getting
any credit the next time if they just steal the
collateral. It kind of works because there’s
incentives to make it work. But it really didn’t
make a lot of sense to them coming from the
background they came from, what was going
to happen.
Then the final program I did was
actually a number of years later at the end
of 2003. I was asked to do a settlement judge
program for Palestinian judges. We had to
do it twice: once in Ramallah and once in
Gaza City because the judges were scattered
between the two locations. Only the chief
justice could travel; the Israelis would not let
the other judges travel. The day I arrived in
Ramallah—I was there for a few days before

I did my program—the Israelis had destroyed
a house. Basically it was a bomb-maker’s
house. They had started punishing the whole
family if somebody could make bombs there.
So there were the people going through the
rubble because, of course, there’s a lot of
innocent people who suffer in any system like
that. There were all the checkpoints in and out
of Ramallah. Gaza City, people were really
locked up. But it was kind of an eye opener.
They had a settlement judge program and
they were going to implement that. This was
some skill building for that.
One of the things that’s striking about
the four programs I did is there are plenty
of smart people in all these countries. You
realize that the outcomes are really different
even though there are really smart people
in plenty of places. I’ve been to Africa just
traveling. There are plenty of smart people in
Africa in the places I’ve been. But that doesn’t
mean that if you have graft, or corruption,
or you don’t have good natural resources or
whatever, you may have a totally different
outcome. So, this was law at its highest level
when you were talking to the judges in these
countries because they were like the law
students. I think I mentioned I wanted to
talk about the law students. They’re trying
to understand this at a rather high level, big
picture, before you start bearing down on
what does this comma mean, and what does
this word mean, and that sort of thing. They
just want to understand how the pieces fit
together first.
I remember there was a woman who
had been a lawyer in Portland who then
worked on these Rule of Law programs in
Eastern Europe. The funders would say “You
need one of these and one of those.” She
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would go online and get them. “Well, this is
what a Uniform Commercial Code Book.” Or
“This is, you know, what a bankruptcy code
looks like.”
They would just say, “Okay, that one
looks good.” [laughs]
So they’re trying to understand what
they’ve adopted. Then, of course, they have to
fine tune it for whatever their situation is. But
they have to placate their funding sources if
they’re really a dependent state. And there’s
a certain tension between U.S. A.I.D. and
U.S. funding and the European Union and its
funding. You would see that play out. Like
the conference on personal property secured
lending, there were European representatives
there as well as U.S. A.I.D. representatives. I
think it was going to be a question, in part,
who was going to give them funding, what
system they came up with.

done some projects, then it was going to be
turned over to the Europeans. The Europeans
were going to do a different project! So, it was
really strange how it all worked. I had never
understood how international N.G.O. work
works.

JD:
I guess I hadn’t understood until that
last couple of sentences you said that you were
there as part of, with many other legal minds
from a variety of places presenting various
perspectives on perhaps different parts of the
law?

EP:
D.P.K. had a local office. So they sent
somebody to pick me up. They took good care
of me. [chuckles] When I went to Romania, they
were going to pick me up at the airport. I said,
“I want to at least know the name of the hotel
where I’m going to stay, because if anything
goes wrong I want to at least know where
I’m going.” I get that out of them. And then,
of course, the inevitable happens. There’s not
enough gas on the plane in Detroit. We’re
hours late leaving. I miss my connection in
Frankfurt. There’s nobody who meets me
when I land in Romania. So I get cab to the
hotel. It isn’t really a cab; it’s some private guy.
You know, he charged me twice as much as the
standard taxi fare but he didn’t kill me or rob
me, so that was good! [laughs] I was glad I had
insisted that they tell me where I was going.

EP:
The only one I was really there on
where we were talking about different funding
sources was the one in Macedonia. The others
were totally U.S. A.I.D. funded and—
JD:

Okay.

EP:
—and I was there with another
American judge or, in the case of the Palestinian
one, I was there by myself. The agency I was
working for was U.S.A.I.D.-funded. They had
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JD:
So is U.S. A.I.D. providing you some
kind of assistance on the ground when you’re
someplace like Ramallah in the Gaza?
EP:
They provided money to… hey would
enter and do a contract with, I think it was
D.P.K. I worked for, was the agency. They did
a project that was U.S. A.I.D. funded.
JD:
I guess I’m thinking on practical levels
here. Like you get off the plane at the airport,
is there someone who helps you navigate,
literally, the area you’ve arrived in?

They were like, “Oh, we’re going to
have somebody there meeting you.” [chuckling
and an amused tone]
That one was interesting because they
had the other presenter and I staying in one
hotel. Then they had the judges in a different
hotel. We told the organizer, “We want to go
stay in the same hotel with all the judges. “So
we stayed in a communist-era hotel that was
right downtown. It was sort of interesting.
The elevator didn’t level to the same level as
the floor; the doors would open up and you’d
have to step up. You had your old shag carpet
and the plumbing didn’t work so well. You
know, it was interesting.

Law School Adjunct Professor
JD:
[chuckles] A cultural experience as well
as a legal experience.
So you did mention teaching law
students. I know that you taught at Lewis &
Clark.
EP:

I also taught at Willamette.

JD:

Oh!

EP:
I did Willamette for one semester.
It was a lot of driving. I declined to do it
again. Then I taught twice, I think, at Lewis
& Clark. I taught two semesters each time:
basic bankruptcy in the fall and an advanced
bankruptcy seminar in the spring. I remember
the first time I taught at Willamette, I’m doing
my usual thing. I’ve done lots of teaching at
this point. After the class a law student sidles
up to me and he says, “Did you expect us to
know that for the test?” [very amused tone] And

suddenly the light bulb went off: they want
to know what you’re going to test them on.
Then they want to know it! They don’t want
to know more than they need to know for the
test! As opposed to lawyers and judges who
really sort of want an index. They want the big
picture enough and then they’ll go and look it
up.
I stepped back. I slowed down. The
law students really loved talking about policy
much more. They wanted to know why things
were the way they were. They weren’t so
concerned with how they work; they wanted
to know why they were that way. So you could
have some more interesting discussions with
them. Then I always thought it was interesting
because, unlike lawyers, where you teach
them and everybody goes home, you would
get to know your law students. You would
spend the semester with them. Then they
would take an exam at the end. You would
grade the exams. Sometimes you wondered,
“Do these people sit in the same room?” There
were some exams where they did a great job.
And then there were some where it was like,
these were awful! They hadn’t gotten it at
all. So you really wondered about your own
ability sometimes, you know?
I have to say one of the things that was
satisfying to me was as my law students have
come out and then they would start practicing
law, several of them became among the young
lawyers in town. That part was good; I really
enjoyed that. You knew them as law students.
They knew you as a law professor. So, it’s like
meeting the next generation and I enjoyed
that part, also.
JD:
I know you weren’t at Willamette
long at all, but in interviewing people for
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this project I’ve often heard about different
philosophical differences between one law
school and another. Did you experience any of
that between Willamette and Lewis & Clark?

any detail yet are the 2005 Bankruptcy Abuse
Prevention and Consumer Protection Act.
I think that was a pretty big deal within the
bankruptcy community.

EP:
I wasn’t there enough probably to
experience that. As an adjunct, I taught I
think at five o’clock or something like that.
The regular faculty were often all gone by
the time I was teaching. At Lewis & Clark,
[chuckles] I had more contact with the faculty
than at Willamette. They were going through
their own sort of internal struggles at Lewis &
Clark in terms of, what do we want to be going
into the future? How do we continue to be a
good law school but live with our shrinking
resources? Those sorts of things.

EP:
Well, it was a big deal at a lot of
different levels. First, you have to understand
that this legislation had a long history. It took
them—it was either eight or ten years to pass
the legislation. So we had had several versions
of it. While I don’t have a particular point of
view, I just want to illustrate some of what
was the problem with the 2005 B.A.P.C.P.A.
If you listen to the people who were behind
B.A.P.C.P.A. —and that’s how we say it in
the field [BAP–SEE-PA. Phonetic pronunciation
added]—they would tell you that there were
too many bankruptcy cases, there was abuse
going on, and B.A.P.C.P.A. was designed to
prevent the abuse. In fact, they talked about
bankruptcy costing each household $400 a
year, because that was the amount of debt that
was being discharged in bankruptcy. They
thought that many of the people who were
filing bankruptcy had the ability to pay and
they should pay.
With that in mind, they set about
writing B.A.P.C.P.A. A lot more information
is gathered up front about people’s financial
ability. They have to, within 180 days of filing
bankruptcy, before they file, go to a financial
counselor who figures out whether they
can afford to pay. If they can, there’s a debt
repayment plan. In all my years on the bench
after B.A.P.C.P.A.—and I had ten or eleven
years on the bench after B.P.A.C.P.A.—I never
saw anybody who had a debt repayment plan
because people are so far in debt that they
can’t afford to pay their debts by the time they
file bankruptcy. That was the thinking behind

JD:
Well we’ve once again covered a lot of
territory. I think we should stop for today and
we’ll do one more session soon.
EP:

Okay.
[End of Recording 5]

B.A.P.C.P.A
JD:
Today is March 10, 2016. I’m again
with former bankruptcy judge Elizabeth
Perris at her home in Portland. This is our
sixth and final interview for the U.S. District
Court of Oregon Oral History Project. My
name is Janice Dilg and I’ll be conducting the
interview.
So we’ve talked a lot about your time on
the bench and some of the issues that affected
bankruptcy court and therefore your work. A
couple of issues that we haven’t addressed in
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B.A.P.C.P.A. But the result was everybody
had to get counseled. They had to get what
we called “the ticket in”—the ticket from the
counselor. They had to fill out what we called
the Means Test form, which said what their
income was. If they were an above median
income debtor, then they had certain assumed
expenses. From there, you figured out how
much they can afford to pay. If they can afford
to pay a certain amount, then they had to file a
Chapter 13 instead of a Chapter 7.
Needless to say it ran up the cost of
filing a Chapter 7 bankruptcy. It made it more
complicated and more uncertain, especially
in the very beginning. So we had a really
interesting run-up to B.A.P.C.P.A. where
people were filing early because they were
concerned that it was going to get so much
more difficult to file bankruptcy. In fact, some
people thought it would become impossible to
file bankruptcy. I think we had in the District
of Oregon close to 30,000 cases filed, which, to
put that in perspective, we would—it depends
on the year, but ten, eleven thousand cases a
year? After B.A.P.C.P.A., we had this huge
drop off and very few cases while people
were adjusting to the new forms. They were
figuring out it wasn’t the end of the world
and bankruptcy was still accessible. It was
just more costly and more difficult. So, we
gradually had the bankruptcies start up again.
When the economy crashed in 2008/2009, our
bankruptcy filings were probably close to what
they had been prior to B.A.P.C.P.A. In some
areas, they were higher than they had been
prior to B.A.P.C.P.A. So B.A.P.C.P.A. really
didn’t stop anybody from filing bankruptcy,
but it did increase the cost because there were
more forms and it’s more complex.

The way they did B.A.P.C.P.A. was
somewhat incomprehensible to those of
us who are in the field. I remember an aide
to one of the congressmen came over to the
FJC. We were doing a talk on the satellite TV
in Washington, D.C. It was at a time when
it looked like a predecessor to B.A.P.C.P.A.
was going to pass. So this aide came over to
talk about the legislation. We said, “Do you
understand that there’s no limits on how
expensive somebody’s house or car is under
B.A.P.C.P.A. So somebody who has a $600,000
house, and a really nice car, and car payments,
and house payments, they’ll qualify for a
Chapter 7. But the poor guy who lives in an
apartment, who has a lot less income, and
drives an old beater that’s paid for, he might
not qualify for a Chapter 7 because he’ll have a
disposable income, even though his income is
a lot lower than the guy who has the $600,000
house and the expensive car.”
The response was, “We don’t want to
take away people’s houses and cars!” [laughs]
So that was an eye-opening moment for me.
They weren’t prepared to deal with
what I think is probably the really difficult
question if you’re going to start means testing,
which is, what standard of living do you want
people to live to? That would be one way to
do this, but they didn’t want to do that. Once
they didn’t want to do that, the system became
highly manipulable. Good lawyers could
counsel clients as to what types of debts they
needed to incur. Maybe they weren’t qualified
at that point but they might be at some future
point. So it became a question of timing
and how people filed their bankruptcies. Of
course, the poor people who were driving
old beater cars and living in apartments and
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filing pro se, they were often the ones who got
caught because they didn’t have that sort of
counseling. It makes you shake your head, is
all I can say, when you’re somebody like me,
because, if the point is to capture money for
creditors, this was not a very good system to
do that.
Most of the amendments were
consumer amendments. There were some
business amendments, but most of them were
consumer amendments. The other thing that
was somewhat astounding about B.A.P.C.P.A.
was in Chapter 13, the car creditors made the
case to Congress that people were going out
and buying cars shortly before their Chapter
13 and then they were getting a reduction
because the car was worth less than they
agreed to pay for it. In fact, often they would
agree to pay for more than the price of the
car because they would have what was called
negative equity. They would have a balance
still due on their old car that was more than
the car was worth. So you would carry over
that negative equity to the new car. So you
might get a $30,000 car loan for a $25,000 car.
You’d drive it off the lot. It depreciates fifteen,
twenty percent. So let’s say now your car is
worth $20,000, but you owe $30,000 on it.
They made the case that they really should
have a period of time where people have to
pay for their car in full. So they settled on 910
days. We called them 910-day car loans. You
had to pay the loan amount in full if you had
gotten the loan less than 910 days before you
filed bankruptcy.
Well, there’s only so much money.
The result of that was that people had less to
pay to the unsecured creditors like credit card
companies because they were paying more
to the car companies. So the car companies
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got a lot of benefit from B.A.P.C.P.A. The
credit card companies ended up on the short
end of the stick. So there’s lots of ironies in
B.A.P.C.P.A. But the long and short is that
after B.A.P.C.P.A., consumer bankruptcies
got more complicated and more expensive.
There wasn’t more return to creditors, because
now they were spending more money on the
lawyers. And you wonder to what end was
this complexification done?
JD:
Well, that’s interesting because I was
going to ask you, where was all that extra
money going? [EP chuckles] You just answered
that.
Now that it’s been, as you’ve said, ten,
twelve years, do you think there’s any move
to review it and change it again?
EP:
It was so traumatic to create
B.A.P.C.P.A. that when people have suggested
a revisiting, in Congress the reaction has been,
“Once we open it up, the lobbyists are going
to come out of the woodwork. We don’t want
to do it again!” You have to sort of understand
the political environment we’re in. The
question is, does anybody want to spend their
capital on bankruptcy? Probably not.
JD:

Mm-hmm.

EP:
So we’re likely to live with the system.
It’s funny because we had major bankruptcy
legislation in ’84 because of the Marathon Oil
issue that pushed that. Then in ’86, we had
some pretty significant amendments and that
was really caused by the crisis in farm finance.
Then we had some amendments in ’94, so ten
years after the ’84 amendments. Then we had
B.A.P.C.P.A. in 2005. So you’d think we’re

about due. But I actually think we probably
won’t see that for some period of time just
because of the amount of gridlock there is
and how politicized bankruptcy has become.
Earlier, it was more driven by policy. Now, it’s
a question of lobbyists and less about policy,
although it may go back to more about policy.
I hope it goes back to more about policy.
Of course, having Liz Warren in the
Senate is really an interesting thing for those
of us in the field because she’s a bankruptcy
person. We haven’t had many bankruptcy
people in Congress. She’s an expert. She was
a professor at Harvard. She was a professor
at the University of Pennsylvania. So, to the
extent that we need a leader she potentially is a
leader who really cares about bankruptcy and
understands bankruptcy policy. She is a coauthor of a case book. She has written empirical
studies about consumer bankruptcies: As We
Forgive Our Debtors, and a couple of other
really pretty good books where they’ve done
empirical studies. So certainly the brainpower
is there to have somebody lead the policy
section. Her interest right now seems to be
student loans. I agree that from a dollar and
cents standpoint, it’s a huge issue. But she’s
smart and she understands this.

Stern v. Marshall
JD:
You touched on the Marathon Oil
case which happened at the front end of
your judicial career. Near the end of your
judicial career there was another case, Stern v.
Marshall, in 2011 that also created some waves
in the bankruptcy system. Talk about what
that case was about and what the outcomes
were.

EP:
Well, to talk about Stern v. Marshall is
about, maybe I can go back a little bit. I want
to set a context.
JD:

Sure.

EP:
I practice under the Bankruptcy Act.
Under the Bankruptcy Act, the question
was, did the bankruptcy trustee have actual
or constructive possession of bankruptcy
property, in which case there was what was
called summary jurisdiction. The bankruptcy
judge could decide those cases. Otherwise it
had to go to the district court and the district
court had to decide. So you litigated a lot of
things based on the question of whether the
bankruptcy trustee had actual or constructive
possession of the property. Then the things
that were peculiar to bankruptcy were also
something an Article I judge could do, like
claims and how do you divide up the pie
that’s there. There are other areas of federal
jurisdiction that work like that. Admiralty is
one of those areas where it’s tied to what we
call the res.
When Marathon Oil came down and
they created a new jurisdictional system, they
went back to what had been held up under
the Bankruptcy Act and they created a system
that looks very much like that. The things that
used to be summary were now core. They had
some rather broad catchalls. As the courts
interpreted those they would interpret them
consistent with the limitations on the powers
of an Article I judge. The Supreme Court was
always very careful to say that they weren’t
deciding whether the summary plenary
jurisdictional system of the Bankruptcy Act
was valid or not valid. They were just deciding
the dispute in front of them as disputes went
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up under the Bankruptcy Act. So, Stern v.
Marshall [564 US 462 (2011)] was really a
continuation of that fight.
Vickie Marshall was the debtor.
She had made a claim against her former
husband’s estate. She was in her thirties and
she had married an eighty-year-old. She had
been a Playboy girl. She was an interesting
character. It was a Texas probate. She filed
bankruptcy, Chapter 11, in Los Angeles. She
made this claim in Los Angeles. The heirs
filed counterclaims against her. They filed
claims in her bankruptcy case. There was a
lot of litigation in the bankruptcy case. The
bankruptcy judge decided he had jurisdiction
over that litigation. It went up on the
jurisdictional question. [chuckles] It goes all
the way to the Supreme Court. The Supreme
Court decides what I think it actually thought
was actually a pretty narrow question of the
bankruptcy court’s jurisdiction. It says, “Well,
notwithstanding the fact that there had been
a claim filed under these circumstances, there
wasn’t jurisdiction.” It was a split decision.
In the process of doing that, they use some
language about how the bankruptcy judges are
like law clerks to the district judges and some
pretty inflammatory language. The dissent
got it that they were potentially undermining
a jurisdictional system that involved over a
million cases a year. They were potentially
going to send a lot of work to the district court
and undermine the Article I judges. And, that
if the bankruptcy jurisdictional system didn’t
work, maybe the magistrate jurisdictional
system didn’t work! That was probably even
a bigger deal to the federal jurisdictional
system.
The Supreme Court has been called on
at least twice since Stern v. Marshall to clarify
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what they meant in Stern v. Marshall. The first
case came out of the ninth circuit and it was
a fraudulent conveyance case. Then there
was a case out of the seventh circuit, Wellness,
that had to do with a claim had been filed I
think and what the extent of the jurisdiction
was. The Supreme Court has basically said,
“Really we did mean to have a fairly narrow
holding. We didn’t mean to totally undermine
the jurisdictional system.” But it really did
feel like bookends of my career. Marathon
Oil at the beginning and Stern v. Marshall at
the end, because basically Marathon put the
bankruptcy court back in business and Stern
potentially undermined what business the
bankruptcy court could do. I felt like I was
there in the best of years, in-between those
two.
JD:
Do you feel with the Stern decision
as well as the subsequent ones that these
issues are being settled for—I guess all time is
probably—
EP:

Posterity.

JD:
— an incorrect term to use. [chuckles]
But that it’s gelling the jurisdictional issues
going forward?
EP:
What would really gel the jurisdictional
issues is to just make everybody an Article
III judge and be done with this silliness [JD
chuckles] between Article I and Article III. But
to the extent that Congress is not going to do
that, maybe we’re getting to the point—what
we just need is a predictable set of rules. We
need to have the Article I judges have enough
authority and power that you aren’t spending
your life fighting about jurisdiction. It’s stupid

to have a fight where you fight out the merits
based upon jurisdictional questions. What
you want is a judge who clearly has the power
and everybody focuses on what the dispute is
at hand. You don’t want to focus on what’s the
power of the judge! [both chuckle]

Back Pay Class Action Lawsuit
JD:
So, during your tenure as a judge,
you’ve also been on the other side of the
issues. You’ve been involved in a court case
particularly, which was fairly recent. You were
part of a class action lawsuit that was suing
the government for back pay. Talk about how
that came about and your involvement in it.
EP:
There was a reform where the amount
of honorarium judges could earn was limited
and the trade off for that was we got a large
pay raise and a promise that we would get
cost-of-living raises into the future if federal
workers got cost-of-living raises. It didn’t take
Congress very long to renege on the “you get
cost-of-living raises.” Basically, they would
give federal workers a cost-of-living raise,
but they would say, “Judges, they’re like
Congress, they shouldn’t get a cost-of-living
raise.” But, of course, we aren’t exactly like
Congress.
Some Article III judges sued, saying “By
not giving us the cost-of-living raises you are
effectively diminishing our compensation.”
That case went up and down a couple times
and all the way to the U.S. Supreme Court.
Ultimately a decision was made that, in fact,
that there was impairment of judicial pay [by
failure to give cost-of-living raises..
You have to understand that the

foregone cost-of-living raises mounted up to
about twenty-five percent of pay. So we were
talking a significant amount of money per
judge that had been foregone. Judicial pay
fell further and further behind, for instance,
law professors or the people they use as
our comparables. They don’t use practicing
lawyers because we’re judges, and we’re
public servants, and we’re going to make less
money than practicing lawyers. But they use
law professors as a comparable.
JD:

Mm-hmm.

EP:
And bankruptcy judges and magistrate
judges are paid a percentage of what a district
judge is paid. We’re paid ninety-two percent
of what a district judge is paid. That’s a statute
that it’s based on.
The Article III judges established in
the Beer case—B–E-E–R—that they had, in
fact, had their pay diminished and they were
entitled to back pay. [Peter H Beer, et.al. v.
United States 696 F.3d 1174 (en banc Fed Cir
2012)] You have to understand: we couldn’t
sue for the whole twenty-five percent, because
too many years had gone by. You could only
go back six years and then the rest is barred by
the statute of limitations. So you could only
get back pay for about half of that twenty-five
percent. But they got a raise and they got six
years of back pay for the foregone cost-ofliving raises that they should have gotten.
So the bankruptcy judges and the
magistrate judges thought they ought to
get ninety-two percent of what the district
judges got. Our organization, the National
Conference of Bankruptcy Judges, was quite
interested in that. One of the problems is
they couldn’t just let it drag on and see if the

Perris, Recording Six

129

judiciary was going to give us the ninety-two
percent because every year another statute
of limitations went by. So, they decided they
might have to lock our rights in, actually file a
lawsuit. They went out and they engaged class
action counsel to represent the bankruptcy
judges as a group. The National Conference of
Bankruptcy Judges is a private organization.
We pay dues. It’s like the Federal Judges
Association. They’re all private organizations.
They do our lobbying. They provide
education to us. They provide a way for us to
communicate with each other about issues that
are common to us. So they went out and they
actually recruited the plaintiffs for this class
action. The criteria was they wanted people
who had had significant careers and didn’t
need to be reappointed because they weren’t
sure where the litigation was going to go and
they wanted to be sure they weren’t wrecking
anybody’s chances at reappointment if they
were a class representative. They were looking
for people who were representing different
groups of judges.
I pulled the documents. The judgment
indicated—there were actually nine groups
that were represented by the class action. They
wanted representatives for each of those nine
groups. I was a representative, along with
a few other judges, of the currently active
judges. But they also wanted serving, recalled
judges; they wanted former bankruptcy
judges who served but were retired. They had
to have served after the magic date of 2007,
when the back pay would be available. They
wanted, if the judge had died, they wanted the
surviving spouse or surviving children. They
wanted somebody who was a beneficiary
under the life insurance, because the amount
of life insurance is influenced by how much
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you’re paid. And they wanted the executors of
the estates and, anyways, there are some other
categories. So they went out and they recruited
people who fit into these different categories
but who didn’t have a lot to lose and who had
reasonably good backgrounds so they would
look like a good group of people.
It was probably the easiest lawsuit of
all times because really all we were trying to do
was get the benefits of what somebody else had
gotten through years and years of litigation.
We didn’t know how hard the government
was going to fight. There was one bankruptcy
judge who sued on his own. He didn’t wait
around for us as a group to do it. But then our
organization decided that they were going
to sue on behalf of all of us. It’s more cost
efficient to do it that way. We get better quality
and more consistent representation. The last
thing we wanted was bad representation or
bad precedent. So anyway, the government
decided fairly early on that it was going to
pay the back pay. And it gave us a raise, a
significant raise. Each of us got over a $20,000
raise as a result of the lawsuit and each of us
got back pay for the six years involved. But
there had to be like a claims procedure set up
so it took a while to implement all that. But
we didn’t know where it was going to go in
the beginning. There was no assumption that
it was going to have a happy ending or was
going to have a quick ending, but it had both.
It was a somewhat unusual piece of
litigation. I think the legal fees we paid were
less than $1000 a person. That’s unusual when
you’re talking about this kind of litigation.
Most of the class actions I’ve been a part of
you get something sort of meaningless and
the lawyers get some money. That’s been my
experience. [amused tone]

JD:
What was the time period from
beginning when you decided you needed to
do something and the settlements were made?
EP:
It was under two years from the very
beginning to the time I probably got money.
Of course, the class representatives got
money. We got paid on a judgment and we
got money before the rest of the judges did
who got paid through this administrative
process. The way the class action was settled
was that an administrative process was set
up. The Administrative Office of the United
States Courts actually processed the claims
and decided how much should be sent and
then sent it to each of the judges. They did it
sequentially. They did the Article III judges
first. Then they did the bankruptcy judges.
Then they did the magistrate judges last. So
it went on for over a year they were paying
claims.
JD:
Mm-hmm. And do you know did the
magistrate judges have to file a lawsuit too?
EP:
I don’t know whether they actually
filed a lawsuit. One of the magistrate judges
in Oregon and I who were comparable in age
were communicating about what was going on.
He was telling me about what his organization
was doing. I was telling him about what my
organization was doing because we were in a
very comparable situation.

EP:
No, the first named plaintiff is Barbara
Houser. She was an officer in the National
Conference of Bankruptcy Judges. She was
the one we actually communicated with and
recruited us. Periodically she would send us
status updates. We would have conference
calls. We would feed our comments through
her and then she would compile them and
decide what should go on to the lawyers so
that we didn’t spend a lot of time bothering the
lawyers. But she kept us in the loop in terms
of what was going on. If we had questions we
would ask her rather than actually asking the
lawyers most of the time because she usually
knew what was going on.
JD:
What was the date of the settlement?
The time period?
EP:
Oh, let’s see here. [sound of papers
rustling] I think I sent you the—
JD:

Yes, I can add that in.

EP:
—the dates. The Amended Complaint
was September 2013. I think the original
Complaint might have been December 2012
or January of 2013. I got my class action
settlement payment in January of 2015.

Same Gender Spousal Benefits
JD:

JD:
And these other named plaintiffs, did
you all have some connection with each other
in bringing each other on board? Or was it
really the counsel that was picking you all for
a specific reason?

That was quick.
So one of the other issues that was
important to you and that took a little bit
longer to resolve was trying to get spousal
benefits for Beverly, your wife. I pegged it
from about 2004 to about 2013, but you can
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correct me on that. If you would talk about
what brought you to raise the issue with the
agencies that regulated spousal benefits.
EP:
Well, in 2004 I got married the first
time. At that point I thought I was married
and I thought I should get spousal benefits. So
I contacted the Administrative Office because
I was interested in getting retirement benefits,
health care benefits, and whatever benefits.
JD:
Life insurance. There was kind of a
range.
EP:
Right. They told me in 2004 that they
turned me down for benefits and they said,
“Your state may think you’re married but the
federal government does not think you’re
married so you will not be getting benefits.”
And I was not a happy person about that, but
not surprised either. I took their letters—oh,
and I did ask for ethics opinions because I
thought one ought to be consistent. Either
I was married or I wasn’t married. Well, it
turned out that for all the bad things, for the
burdensome things, I was married. So for
ethics purposes I was married. For purposes
of filing my financial disclosure, maybe I was
married. They were going to think about that.
But for benefits, I was not married. That’s
more than my mind could wrap itself around,
that I could be married for certain purposes
but not for other purposes. As it turned out,
the Oregon Supreme Court invalidated our
marriage before I got to the point of figuring
out whether I had to amend my financial
disclosure.
In 2006, I got married again, this time
in Canada. Beverly and I married again. We
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knew that we would be staying married in
Canada, at least. I don’t think I even asked
for spousal benefits that time because nothing
had changed. Then a little later on there
was an open season and anybody who was
married was given an opportunity to sign
up for judicial survivor’s benefits. I asked if
this would apply to me since I had married
in Canada and now, at this point, some states
had started to recognize gay marriage. I was
assured that it did not apply to me. I got
something in writing saying it didn’t apply to
me.
Then Edie Windsor sued the federal
government. She had married in Canada and
her spouse had died. But she didn’t get an
estate tax exemption as a married person. It
resulted in a lot of tax, I think about $300,000
of federal estate tax. Even though she wasn’t
wealthy, she was a New York City person and
they had a couple pieces of real estate. The
value of that was pretty high. She sued them
and it went on up through the courts. The
Supreme Court decided, I think it was in 2013,
that if the state recognized you as married then
the federal government had to recognize you
as married. They couldn’t pick and choose.
The federal government’s reaction to that was
“Okay, if people have gotten married in a
place where their marriage is legitimate, then
we will treat them as married.” At that point,
O.P,M.[Office of Personnel Management] said
“We’ll provide health benefits and we’ll treat
you as married for purposes of life insurance
and for federal retirement benefits.” So I
went ahead and I added Beverly to my health
insurance. I got some life insurance which I
later on found out was too late because you
have to have it for five years before you retire

so I was out of luck on that one. I just got to pay
the premiums for a couple of years. Luckily
I’ve lived long enough to keep on going.
But judicial retirement is a judiciarybased system. They couldn’t decide if under
Windsor [United States v. Edith Schlain Windsor
570 US___(2013)] they should make that benefit
available to same-sex couples. They spent a
little more time thinking about that. I decided
if they hadn’t said “yes” by sixty days I was
going to look for a lawyer because I couldn’t
see where it was any different than any other
federal benefit. At sixty days, they said “Okay,
we’ve decided that you can have judicial
retirement—or judicial survivor’s benefits.”
So they then sent me a letter telling me what
my choices were. The choices included I could
immediately sign up for eighteen months of
back benefits and then Beverly would be vested
immediately. Or I could go ahead and sign up
back to the beginning of the time that I had
been a judge. But of course I had to pay I think
it was three percent for all the years. The bill
for if I went back to the beginning of time was
about $193,000. If I only went back eighteen
months, I think it was $8,600. So I went back the
eighteen months because I was going to Detroit
at the time. I figured if anything happened to
me I really wanted her to have this benefit
immediately—she never would have gotten it
if something happened to me in that eighteen
months. So we paid for it.
I never wanted anything special. All I
wanted was what all my married colleagues
got. I finally got it after thirty years.
JD:
It’s interesting that you’re talking
about how you qualified for some of the
negative things and not the positive things.
Yet it was the same federal government.

And in some instances they’re citing DOMA
[Defense of Marriage Act] as the reason that
they can’t extend benefits. I don’t understand
how DOMA didn’t apply to all of that.
EP:
Well in their view, ethics is more about
the spirit of ethics. So since clearly Beverly and
I were related to each other under somebody’s
law—Canadian law, then Oregon law—and
clearly we were involved with each other,
they thought the ethics rules ought to apply.
Financial disclosure, it’s about disclosure and
making sure you don’t have conflicts. Since
Beverly was functionally my spouse, why
shouldn’t it apply, was the view. But it just
seems to me that it’s got to be one or it’s got to
be the other. Either we’re related or we’re not
related. I really couldn’t see how they could
take the inconsistent position that they took.
In fact, my view was until they were prepared
to give me benefits, I wasn’t prepared to file
all these forms and comply with all these rules
because I was going to be consistent even if
they didn’t think consistency was how it
should be done.
JD:
Were you in contact with other
bankruptcy judges or other judges in the same
situation?
EP:
I was in contact with a few of them.
Most of them were not ready to fight the fight
but they were cheering me on. [both chuckle]
JD:
You shared a fair amount of the
correspondence that was going on back and
forth over all these years, for me to prepare.
I wondered whether you knew any of the
people that you were corresponding with
professionally?
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EP:
Oh sure. The judiciary is a pretty
small world. You actually know everybody
you’re corresponding with. For instance, the
woman who I sent you the correspondence,
Carol Sefren, who’s the head of judicial pay
and benefits, she would do a piece every
year at the new judge school about judicial
pay and benefits. So I recognized Carol; she
recognizes me. I know these people. I know
many of the people in the Administrative
Office just because of my involvement in
bankruptcy rules and judicial education.
None of these people were strangers to me.
She called me when I was going to be turned
down for spousal benefits. She said, “You
might not even want to file this application.”
I said, “You don’t understand. I’m
making a record.” I didn’t have a desire to
sue, but I wanted to make a record Because
if someday somebody established that we
were right, that we were entitled to benefits,
I wanted a record that I had tried!
JD:
Between that and the class action
lawsuit, do you feel like that changed your
views of the legal system, or the government,
or the relationship between you and them in
any significant ways?
EP:
Well, I think that there are times
when the judiciary plays an important
role in making sure that the government
complies with its own rules. It’s much
broader than me and my class action. I’m
proud of the judiciary for that role and I’m
really glad that in the United States we’ve
got a judiciary that plays that role. A lot
of the social change in this country in my
lifetime has been driven by the judiciary.
For instance, race relationships, a lot of that
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was driven by the judiciary. The judiciary
was out front first, long before Congress
was. The political system in the country
came along after. They did it based on
Constitutional principles and what’s right.
You think about the people who’ve done
the gay marriage cases. I don’t think most
of them started out with any view one way
or another, but they got educated during
the course of the case. They listened to the
evidence and they ruled based on legal
principles and evidence. I think that’s great
that we have a system where that’s possible,
where people will be principled, where it’s
a rule of law, and where evidence matters.

Mentoring Colleagues
JD:
I’d like to shift gears a little bit. One
of the things that came up in my talking
with some of your colleagues or associates
that you suggested I talk to was how you
actively mentored both young lawyers. I
was talking with Cathy, is it Wrathell?
EP:

Oh, Cathy Travis.

JD:
Cathy Travis. The two of you actually
worked together on the debtor-creditor
section newsletter, but also in a variety of
ways. I think that’s something that not
everyone does, or does well. How did you
decide that mentoring was something that
was important and you should routinely
engage in it throughout your career?
EP:

Well, let me step back a little bit.

JD:

Sure.

EP:
First, I always felt strongly that I’m
part of a profession. I don’t have a job; I’m
part of a profession. Being part of a profession
means that you have a relationship with your
colleagues and the public that goes beyond
the specific case. Often cases go better if
people have that professional relationship and
respect one another because they’ll be kinder
to one another. And they won’t go necessarily
all out for whatever they think will serve the
clients’ interest best because their relationship
with the other people is important to them, the
other lawyers. There’s a lot that gets done by
a profession. A profession serves the greater
public as well as your individual client. That
was kind of always has been my view. It was
my view as a lawyer. You know, I was active
in the bar as a lawyer. It was my view as a
judge.
So if you have that view to begin with
then the question is, you could spend your
energy on a specific task, you could spend
your energy on particular groups. But I
always thought part of being a profession is
you want to have other lawyers be involved.
Young lawyers as well as old lawyers need
to be involved because what happens is the
young lawyers, there’s a rather steep learning
curve in the first couple of years, but then they
kind of come into their own. They often are
very energetic those early years in their career.
So if you can reach out to those young lawyers
and get them involved, you will have better
programs. Often young lawyers will have a
perspective that the older lawyers don’t have,
just because they’ve grown up in different
times. Sometimes things are important to them
are no longer important to the older lawyers.
A number of programs I did, younger lawyers
did a better job, frankly. Like when we were

going to the high schools and talking to the
high schools about financial literacy, if you
sent in a lawyer who was in their twenties or
early thirties, they could relate better to the
students and the students could relate better to
them than us gray-haired people who looked
just like their parents or their grandparents
lecturing them about something. [both chuckle]
The young lawyers looked more like their
older siblings. Young lawyers, they would be
more in tune with the financial pressures that
the highschoolers would be feeling.
I always enjoyed worked with the
younger lawyers because it would be a chance
to move them into viewing what they were
doing as a profession. It would be a chance
to get to know them at a more informal level.
And it would be a chance to get somebody to
work on these projects because a lot of times
the young lawyers would be the ones who
would be willing to do the work. Old lawyers
have a way often of not being the workers.
[chuckles]
JD:
In this process do you feel like you’ve
convinced other lawyers, your peers, agewise or length in the job, that mentoring was
something they should be engaging at that
level?
EP:
I think to the extent that you can get
more young lawyers involved and they would
then get exposure to my colleagues and my
colleagues would get exposure to them, that
was all really an interesting and dynamic
process. Because some of my colleagues were
a little more passive than I was. I tended to
be a pretty involved person. They would
get involved in particular things but they
wouldn’t be the ones organizing the committee
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or whatever. The other thing I found was
the young lawyers are often appreciative of
somebody reaching out and trying to get them
more involved in something. It wouldn’t be
any big deal to me but it might be a big deal to
them.
JD:
Cathy specifically thought that you were
particularly good at mentoring young female
attorneys. Would that be your assessment, as
well, and how you approached that?
EP:
Well, it’s funny because I never thought
much about somebody’s sex one way or
another other than obviously you wanted to
make sure that women weren’t discriminated
against. They had a lot to offer and you
wanted to harness that talent. Maybe that was
perceived as you’re trying to be helpful in
mentoring somebody. I think just the fact that
I was a woman and successful was probably
significant to other women coming up through
the ranks because there weren’t that many
successful women of the vintage I was. More
came after us. The tendency is to want to look
at the folks who are a little bit ahead of you and
model yourself after them if you admire them.
For my generation, our competitors were men.
[Women behaved] “I can do this as well as
the men can do it.” I think for the generations
who came after us, maybe there was a sense of
“Maybe we don’t have to do it the same way
it’s always been done.”

Professional Activities
JD:
You’ve talked before about some
of the professional activities that you were
involved in. I know we’ve touched on the
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Federal Judicial Center and some on C.L.E.s
and your pro bono work, which was extensive
and over a long period of time. But on your
résumé there’s certainly a lengthy list of
organizations. I thought if there were some
that you thought important to comment on,
I’d like to give you the opportunity. I can
name some or if you just want to talk about
some at large.
EP:
I was involved in a lot of different
organizations:
the American
College
of Bankruptcy, which is an honorary
organization. I think I was in the first class
that they inducted and that would have been
1990, I believe. Now they’re up to what, their
twenty-sixth, their twenty-seventh class that
they’re inducting? Since it is an honorary
organization, it’s a question of picking out the
people who are going to become members of
the College. Now the College has programs.
It raises quite a bit of money for pro bono
which is a good thing in my view. In fact, I
encouraged Legal Aid to apply for a grant
and they got it recently from the American
College of Bankruptcy to expand the pro bono
clinic. I’ve been involved in the American
College of Bankruptcy.
I was involved in various things
in the Oregon State Bar. As opportunities
came up, I would step up and volunteer my
name. The Federal Bar Association, I think I
chaired their bankruptcy section. We put out
a newsletter. It was funny because one of the
people who became one of my colleagues
actually I think was involved in that. Then
he met, through that process, another person
who was in Los Angeles at the time who
then went to Las Vegas and became a judge,
although he’s now a professor in Chicago. But

he was a judge for a number of years. They
served together on the Bankruptcy Appellate
Panel, but they had met through the Federal
Bar Association and that connection. So these
professional connections both provided a
service to the lawyers and to the public. But
they also provided a mechanism for people
to meet one another and make connections.
Some of the national organizations
I’ve been involved in, as opposed to the state
and local organizations, have let me meet
people around the country as well as people
locally. It expanded my world. But I think as
organizations they provide a lot of education;
they provide information for people. Because
one of the things you want to do is you don’t
want to be reinventing the wheel. You want to
have a platform for advocating what is good
policy. A lot of these organizations think
about that: what would be good policy?
JD:
There was one on the list that caught
my eye that I didn’t understand, which
was the Oregon Criminal Defense Lawyers
Association?
EP:
[chuckles] Oh, I did an education
program for them. They wanted to do an
education program about bankruptcy and
how bankruptcy would interact with criminal
law. People who have criminal problems
often have financial problems. So they were
interested in the interplay with bankruptcy.
The other thing is a lot of times people who
would be in bankruptcy would potentially
be subject to criminal prosecution. So the
questions of Fifth Amendment rights, and
bankruptcy, and how does that interplay—
they were very interested in that, also.

Bankruptcy Casebook Author
JD:
You’ve also been involved in a variety
of publications. I know you’ve written
articles, but you’ve also written or been part
of a team of writers for significant materials
that are used in the bankruptcy courts or the
education of people in law school studying
bankruptcy. Particularly related to that one
was the Bankruptcy Materials and Cases, which
was the third edition that you were one of five
or six authors. How do you get involved in
projects and what’s the role of publications?
EP:
That particularly book, I got involved
because—remember I talked about how
we were recording at the Federal Judicial
Television Network? One of the people
there was Professor [David] Epstein. He
was putting together this case book and he
contacted me about how they wanted to
have a team of law professors, and judges,
and lawyers, and would I be interested in
writing a chapter. I said “Sure, I would do
that.” So that was how I got involved. I wrote
a chapter. It went through several iterations.
There actually is a fourth edition and I did
not contribute to the fourth edition because
I retired. So the third edition is probably no
longer in use; I assume people are now using
the fourth edition. But I felt good about the
law students having a resource. There are a
lot of case books out there. This was more
aimed at providing an overview for your
more average law student. Liz Warren and
Jay Westbrook wrote a casebook that I had
used when I had taught at Willamette. I found
it might work really well at Harvard, but it
was probably a little esoteric on some of the
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questions they asked. I wanted something
that was a little more practical and more dayto-day kind of problems. That was what I
think this casebook was about.
JD:
You talked at length about the
bankruptcy forms modernization project. I
guess a broad question is, what’s the role of
print media and casebooks as we become more
of an electronic media world? How does that
all fit together?
EP:
Well, with casebooks they actually are
trying to make them more electronic and let
the professor put in some of their materials
and let it get updated more frequently because
it is more electronic. Then you can sell a
single license at a lower cost than you sell the
casebook. So the student just buys a single
license and then the next year you can update
the casebook. It makes it harder on the authors
because you’re continually updating your
casebook, and you’re posting materials, and
that sort of thing. I think things are becoming
more real time. It’s really a question of
somebody’s got to do the work at the bottom.
With a casebook at least you were done for a
few years. [JD chuckles] They were printed and
you were done for a couple of years, and then
you would do it again. Once it’s electronic it’s
like you’re always posting. You have to decide,
is this something you’re prepared to devote
your time to? You can do fewer projects if you
have to keep posting and posting as anybody
knows who does anything that’s electronic.
It’s a more labor intensive project.
JD:
I’m assuming there are benefits
personally or professionally to writing. What
were those for you?
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EP:
One of the big benefits of writing for
me—and speaking—was it was a chance
to step back and get an overview of the
field. As a judge and as a lawyer you’re
very focused on whatever the problem is,
whatever the issue is you’ve got in front
of you. It tends to be somewhat narrow.
Whereas students, when you teach, they
want to get the big picture. They want to get
enough detail that they can go look it up if
they need to look it up. So you find yourself
stepping back and saying, “Okay, how am I
going to explain this whole field of law in a
coherent fashion in the time I have allotted
or this subject—in the case of a speech. And
how am I going to explain what the policies
are? And how am I going to explain what
the implementation is? How am I going
to explain what the problems are? How
am I going to illustrate what the problems
are and do it all within the time allotted
and not overwhelm people?” That’s a real
challenge.
How am I going to engage them?
In the beginning I think I spent more time
focusing on what was my content and how
would I do this. But I went to a training
program when I did the international
programs in 1996 where they talked about
how you engage people. I hadn’t really
thought about it from that standpoint.
It’s really the question how do you teach
people. The how do you engage people
question is really, I think, a fascinating
question. People are much more doers. So
if you can approach them on the level of
how would you approach this or what do
you think about this? They are much more
likely to be engaged than if you just give
them material.

Debtor-Creditor Section Newsletter
JD:
For a number of years you were editor
of the Debtor-Creditor Section newsletter
which is a very different type of publication
but still plays a role.
EP:
Right. There was a group who edited
that. I think I was the editor in chief for part of
the time. We’d get together and we’d decide—
some articles we got unsolicited, some we had
to decide we ought to have an article about X
and who would be a good author for the article
about X. We would try and keep track of what
the current events in our field were and what
the recent cases were. We had people assigned
to do that. So we had a format.
Then, of course, you don’t want to
get stuck in a rut and you don’t want to miss
opportunities so you had to think about what
should we do that’s new and different? So,
all those things were fair game. I always like
educational programs in the sense that there
was a deadline and you get it done and then
you move on. [chuckles] With books there
isn’t quite the same deadline but there are
deadlines.
JD:
You had a good long career. Over the
years there were awards and recognitions that
came your way for work that you had done. I
don’t know if you want to just talk generally
about what awards meant to you or if you
want to talk about some specific ones? I’ve got
a list here.
EP:
[chuckles] Well, let me say I think you
get more awards when you’re a judge than
when you serve as a lawyer, although lawyers

do get some of the awards. It was satisfying to
get the awards in the sense of, “Gee, somebody
noticed that I did all this work.” You’re going
to do the work regardless of whether you get
the award or you don’t get the award, but
it was nice to know that somebody noticed.
I think, that’s part of why the awards are
created, to reinforce and motivate people. But
I was never motivated by I might get an award
at the end. You know, it was just nice frosting
on the cake.
The awards that meant a lot to me
were the awards that I got in Oregon where
the lawyers were the ones that nominated me.
It was kind of recognition of contributions I
had made to the bar. I thought it’s great to
know that they feel like the process has been
fair and that you have made a contribution to
their lives. Because you just aren’t sure when
you’re a judge. People don’t tend to tell you
things because they don’t want to be sucking
up to you, and what difference does it make?
Whatever. But this was somewhat anonymous
and it was nice to know that people would
rally and write those letters, and do the things
that are really are above and beyond.

Career Retrospective
JD:
Mm-hmm. That’s a great way to put it.
Your résumé and all of that will go into the
record that gets admitted. So if people want to
look up specific ones they’re certainly able to
do that.
I wanted to have you talk just a little
more broadly, summing up your career and
taking that broad overview I guess. I think
probably there’s almost always a goal or two
that might have been unmet or a project that
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wasn’t quite accomplished. Did you find
that as you came to the end of your career?
Something that you wished you had been able
to do?
EP:
Well, you always wish things could be
better than they were. It’s funny. When I was
growing up my mother was, “You just have to
try. You don’t have to be successful, but you
have to try.” As opposed to some parents are
“You have to be successful!” and kids don’t
want to try because they have to be successful.
I feel like I tried a lot. So under my mother’s
standards, I would have been a very successful
person.
Certainly I was disappointed that the
bankruptcy system provided less and less
relief to debtors as time went by. Because what
happened was, remember the feeling I talked
about that motivated B.A.P.C.P.A., that we have
too many people filing bankruptcy and they’re
getting too much relief and they really don’t
need it? Well, Congress started carving out
more and more exceptions to the bankruptcy
discharge. I think we had six exceptions when
we started out in 1979. I think we had about
twenty when I left. Some of them are very
narrow and esoteric but some of them are pretty
broad based. For instance, student loans are one
of the broad-based ones. A lot of people have
student loans. So people were discharging less
and less of their debt. Property settlements used
to be dischargeable. Now in Chapter 7 they
aren’t dischargeable anymore.
What you find is in a capitalistic system
that we have, there’s a certain percentage of
the people who are going to end up with more
debt than they can possibly pay, for a variety of
reasons. Some of them it is their own stupidity.
Some of them it’s their own negligence. Some
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of them it’s no fault of their own. They had a
medical problem and they have inadequate
insurance to cover it. There’s a variety of reasons
why people get in trouble. They lose a job.
They had an amount of debt that was totally
reasonable given the job they had, but they get
downsized and they are never going to make
the amount of money they used to make. Well,
something has to change when that happens.
Bankruptcy has been the safety valve. A
lot of people take risks and try. If it didn’t work
out, you could go through bankruptcy, wipe the
slate clean, and start over. It’s an incentive to be
part of the system because if things don’t work
out, you have a way to systematically deal with
it.
Well as you make the system less
and less tolerant with fewer and fewer things
dischargeable, people have less incentive to try.
They have less incentive to work in the system
and join the system. I don’t think those are good
things for us as a country. I just hope that I’m
just watching a pendulum and the pendulum
will swing back. I do think the student loan
thing somebody is going to have to figure that
one out at some point. The current system is
not beneficial to where we are. I just hope that
it’s swung a little too far and it’s going to swing
back.

Professional Achievements
JD:
I guess the flip side of that then would
be do you have one or two professional
achievements that really stand out for you as
real highlights?
EP:
Well, I think the professional
achievements I would put them at two levels.

One is some of the cases we’ve talked about
have been professional achievements. Being
able to help thousands of people over the years;
that stands out. Then just the relationships
I’ve been able to form with lawyers and
professionally those relationships have been
really satisfying, and with other judges. Being
able to be involved in education of so many
people has been a wonderful experience.
JD:
There comes a time when the decision
to retire comes up, needs to be made. How
did that resolve in your situation?
EP:
I never thought I would work forever.
Life is finite. I wanted to retire when I was
young enough that I had time to do some
good and have some fun before I had to deal
with the difficult declining years. I’m hoping
that I’m on track to be able to do both those
things.
JD:
Is there a particular process? Clearly
there’s dealing with your colleagues but
then also the administrative process that you
have to factor in as far as how this is going to
happen?

Retirement and Next Steps
EP:
Well, [chuckles] luckily for me I was
still fairly young when I retired so I could give
them their year’s notice. They required a year’s
notice. That was their preference because it
takes them close to a year to replace you. Then
I did recall for a year, just winding down.
Then I had to clean out my office, which was
a major undertaking. That was probably the
biggest undertaking of all. Sending the notice

and dealing with the financial aspects was
minor compared to cleaning out my office! I’m
still wrapping up, getting rid of some of the
paperwork and some of the things that went
with cleaning out my office. It’s a process and
you better have a lot patience and a lot of time
to deal with it because it takes a while to retire
in a nice, orderly fashion.
JD:
What was your sense when that day
came where you didn’t have chambers to go
to?
EP:
Well, I was glad I had a year of recall
where I could slowly wind it down. It’s not
like jumping off the cliff where you go to
work every day and then suddenly you stop.
Instead, I would go a day or two a week. And
then maybe I wouldn’t go some weeks. So, by
the time full retirement came it wasn’t such a
big deal. It was probably a bigger deal to me
to ramp up becoming a lawyer again so that
I can do my pro bono work than it has been
to retire as a judge. I figured the world didn’t
need another retired judge just hanging on.
But they need volunteers to do pro bono work
because there are a lot of poor people and not
enough services to go around.
JD:
What do you need to refresh? Or
what’s your process for ramping up as a
lawyer after all these years?
EP:
Well, on my to-do list is get business
cards. I have to learn how to file papers in
the PACER system, which I’ve never done
because, of course, electronics totally came
along when I was a judge. So I have to get
certified in PACER. I have to get a P.O. box.
There are a number of things I have to do
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before I start taking on clients. And then the
prospect of having clients after thirty plus
years is kind of a frightening prospect.

show is there. Susan Ford was the one who
organized it at Sussman Shank. So you can
ask her.

Tribute Dinner

JD:
Did I hear correctly that even at your
retirement there were some funds raised for
a good cause?

JD:
When you retired, was there some sort
of official retirement party?
EP:
Oh there was a big retirement party.
I was quite surprised. The bar put together a
retirement party. There were approximately
250 people at the Multnomah Athletic Club.
I was just stunned that that many people
were willing to turn out and eat dinner. They
unveiled my portrait, which is over in the
bankruptcy court. I was amazed. I would
have been perfectly happy to go quietly into
the sunset. [chuckles]
JD:
So this was planned and you were
invited to it.
EP:

Right.

JD:
Did you speak at that event or did
other people?
EP:
Ward Greene, my former partner,
was the M.C. of that event. Todd Trierwiler
spoke. I’m trying to remember. Cathy Travis
might have spoken. You know, they had two
or three lawyers who spoke. They had a little
slide show.
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JD:
this?

Is this recorded? Is there evidence of

EP:

There probably is. For sure the slide
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EP:
That’s true. At a certain point when
Legal Aid was saying that they needed to cut
back on the pro bono program because they
didn’t have enough money because Legal
Aid had been cut, I said, “Well how much
do you need? Because I can’t believe that
it’s more than say $15,000 a year. Couldn’t
we just raise $15,000 a year?” I can’t do
fundraising but I know people who can do
fundraising. Legal Aid sent a delegation
over to see me to explain why they didn’t
want any fundraising done for a specific
program because they thought it took away
from the Campaign for Equal Justice and the
general fundraising. When Susan Ford asked
me, “Okay, there will likely be a little bit of
money left from your retirement dinner, so
who would you like the money to go to?”
I said, “Legal Aid, the pro bono
program.”
She contacted Legal Aid and they
agreed that for this one time, this one time
only, they would agree. I think Ward offered
people a chance to contribute, too. But
they raised about $15,000 for the pro bono
program.
JD:
I’ve come to the end of the questions
that I have on behalf of the project for you.
But I certainly want to give you the chance
to add anything to the record here that you
want to make sure gets included.

EP:
We’ve talked about a lot in our six
interviews! I appreciate the chance to talk
with whoever might look at this or read the
transcript later on. I hope that what I’ve said
provides scholars, or historians, or people
who are just curious with the answers to their
questions later on.
JD:
On behalf of the U.S. District Court of
Oregon Historical Society Project, I thank you
for taking the time and being a very willing
participant. Thanks so much.
EP:

Thank you for all your organization.

JD:

You bet.

EP:

You were true to your word.
[End of Recording 6, Interview Ends]
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Photo Gallery

Allen and Joan Perris with newborn Elizabeth, 1951

Elizabeth, ca. 1950s,
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8th grade elected officers, Girl’s Athletic
Manager, 1964

Skiing, no date
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Starting college at UC Berkeley, 1968

UC Davis Law School graduate, 1975
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Law clerk for Judge Donal D. Sullivan, 1976

U.S. Bankruptcy Court: District of Oregon, 1996. Left to right: (seated), Folger Johnson, C.E. “Ed”
Luckey, Henry Hess; (standing) Albert Radcliffe, Polly Higdon, Donal D. Sullivan, Elizabeth
Perris, and Frank Alley
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Leading a CLE in Slovenia, 1996

Perris family at Liz’s Tribute Dinner, 2015: (left to right) Valerie, sister; Allen, father; Liz; James,
brother; Katherine Perris, niece; and Barbara Perris, sister-in-law
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Official portrait unveiling, 2015: left to right: Judge Anna J. Brown, Liz,
and Beverly Schnabel

Beverly and Liz, 2015
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Endnotes
1. The Kent State University Massacre occurred on the bucolic Ohio campus on May 4, 1970.
Days of unrest over President Nixon’s invasion of Cambodia during the Vietnam War, prompted student protesters at Kent State to organize protest rallies and events. Kent State students
clashed with Ohio National Guardsmen, and guardsmen opened fire using live ammunition,
killing four students and wounding nine others. The killings escalated student protests across
the nation and many college campuses closed for weeks to avoid any similar bloodshed of citizens exercising their Constitutional rights of free speech and freedom to assemble.
2. On May 19, 2014 US District Court Judge Michael McShane ruled that Oregon’s ban on same
gender marriage was unconstitutional. Oregon voters had inserted the marriage ban into the
state’s constitution in 2004, but it was eventually challenged in two lawsuits: Geiger v. Kitzhaber
and Rummell and West v. Kitzhaber. Oregon’s Attorney General Ellen Rosenblum stated that her
office would not defend the marriage ban in court. Judge McShane ruled that the marriage ban
discriminated on the basis of sexual orientation in violation of the Equal Protection Clause of the
federal constitution.
3. The spiritual leader Bhagwan Shree Rajneesh and his inner core of sect leaders purchased the
Big Muddy Ranch in Eastern Oregon in 1981. The created a town, Rajneeshpuram, on the site
and thousands of followers moved there to live and worship. There were culture clashes with
longtime nearby residents, particularly the town of Antelope, as well as legal issues regarding
land use by the sect. At some point, the leaders pursued terrorist tactics against local residents
and elected officials, including poisoning and attempts to murder members of the state and federal judiciary. Eventually, the Bhagwan was deported from the U.S. and Ma Anand Sheela and
other cult leaders were tried, convicted, and served prison sentences for their crimes. Accessed
May 12, 2017. oregonencyclopedia.org/articles/rajneeshees
4. Former cattle rancher Walter “Jay” Hoyt III was found guilty by a federal district court judge
of conspiracy and 51 other counts for an investment scam that defrauded about 4,000 people
in 41 states by selling calves that didn’t exist. One of the largest fraud cases in Oregon history,
Hoyt and other conspirators used tax-shelter schemes, which lasted from the early 1980s until
1998; cost investors more than $100 million. Accessed May 12, 2017, www.abi.org/abi-journal/
bankruptcy-system-provides-means-to-shut-down-massive-cattle-fraud-case#2
5. There were numerous cases and rulings related to the bankruptcy of the Archdiocese of Portland. Access to the rulings and opinions of Judge Perris can be found at: www.orb.uscourts.gov/
judges/opinions
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