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The Honorable Ann Aiken

New Chief Judge of the District of Oregon
By Joshua D. Smith
On February 1, 2009, the
Hon. Ann Aiken officially
became the first female Chief
Judge for the U.S. District
Court of Oregon. A devoted
mother of five and a native
Oregonian, Judge Aiken has
a remarkably distinguished
and diverse record of public
service in Oregon. Before
Hon. Ann Aiken
pursuing her legal career,
Judge Aiken received a bachelor of science in political science from the University of Oregon in 1974,
then a master’s degree in political science from
Rutgers University in 1976. While studying law
at the University of Oregon, Judge Aiken worked
as a legislative lobbyist for the Democratic Party
of Oregon, a legislative assistant to Congressman
James Weaver, and a law clerk for the Office of Legal
Counsel for the Governor of Oregon. In 1979, she
graduated from the University of Oregon’s School
of Law. After clerking for the Hon. Edwin E. Allen,
Judge Aiken worked in private practice for a brief
time before returning to the public sector as the
Chief Clerk for the Oregon House of Representatives. She returned to private practice in 1983. In
1988, she was appointed to the Lane County District Court and then, in 1992, to the Lane County
Circuit Court. President Bill Clinton nominated her
to the U.S. District Court for the District of Oregon
in January 1997 and she was confirmed by the U.S.
Senate on January 28, 1998.
During her tenure on the U.S. District Court for
the District of Oregon, Judge Aiken has presided
over a wide range of important and interesting cases
involving water rights, environmental and natural
resources, and intellectual property. She received
national attention in 2007 when she struck down

two provisions of the USA Patriot Act because
“the Act permit[ted] the executive branch of government to conduct surveillance and searches of
American citizens without satisfying the probable cause requirements of the Fourth Amendment.” That ruling came in response to a lawsuit
filed against the federal government by Brandon
Mayfield, a Portland attorney who was wrongly
accused of being involved with the 2004 Madrid
train bombings.
On February 17, 2009, Judge Aiken introduced
herself to federal employees at the Mark O. Hatfield Courthouse. Her staff graciously served
fresh locally-made ice cream (because, as Judge
Aiken likes to say, everything is better with food).
Though it was a light-hearted affair, Judge
Aiken spoke passionately about her vision for
the District of Oregon. As an avid proponent
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From left: Judges Susan Graber, Ann Aiken,
Anna Brown and Justice Betty Roberts at the
USDCHS 2008 annual meeting.
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President’s Message
This message is my first as President of the Historical Society.
I have been on the Board since 2006, and served as Secretary
in 2007 and Treasurer in 2008. It has been very gratifying to
serve with the large group of committed, creative people on
our board in working on our many events, and especially on
our core mission of preserving the history of the United States
District Court here in Oregon.
2009 promises to be an important time for finding new ways
to continue our work. The Historical Society will be improving
the functions of our website, through the diligent work of Justin
Thorp and Jen Coates Conroy. It is our hope to add functions to the website that will allow us to accept RSVP’s and payment for events (where that
is part of the event), post our newsletter and other timely announcements
and news, and in the future to make some of our collection of oral history
materials available to researchers and interested readers. We are moving forward with plans for the Annual Picnic in August with a theme related to the
Court’s relationship with Oregon’s Native Tribes, with the always generous
and thoughtful leadership of Judge Edward Leavy and Bruce Rubin. We will
be unveiling the portraits of Magistrate Judges Ashmanskas, Jelderks, Juba,
Dale, Cooney, and Bloom at the Federal Bar Association’s Judges Appreciation Dinner. We have recently been offered quite a bit of historical material
by the family of George Dysart, and are looking into space in the Mark O.
Hatfield Courthouse to house the Society’s entire collection of oral history
and other materials. We are hopeful that we may be able to tie the Picnic
theme into the Annual Dinner, with presentations to be announced.
The Historical Society will of course continue its Historical Documentation project under the leadership of Greg Miner and with the capable work
of Janice Dilg. Our Famous Cases presentations will continue this year
under the leadership of Michelle Barton and John Stephens. We are especially grateful for Ms. Barton’s double-duty as Treasurer and Chair of the
Famous Cases Committee.
So, we have quite a bit of work to do this year. But we also look forward
to seeing our members and friends at the unveiling of the Magistrate Judge’s
portraits, the Bench/Bar Social in June, the Picnic in August, and the Annual
Dinner in October. And of course, we welcome the comments, suggestions,
inquiries and volunteer work of our membership and everyone interested in
the important mission and fellowship of the United States District Court of
Oregon Historical Society. I look forward to working with the board, the
court, and the membership in gathering and preserving the history of this
indispensable institution.
David Landrum
President 2009

Chief Justice Ann Aiken (left) and
Justice Martha Walters at the National Association of Women Judges
Portland conference 2008.

New Chief Justice continued
of alternative dispute resolution during her tenure on the state and federal
benches, Judge Aiken hopes to bring
the District of Oregon into compliance
with the Alternative Dispute Resolution Act of 1998, which directs each
district court to implement its own
program to encourage and promote the
use of alternative dispute resolution in
all civil cases. She also paid tribute to
former Chief Judge Ancer Haggerty
and thanked him for his contributions
to the District of Oregon during his
2002-2009 tenure. Judge Aiken closed
by emphasizing that federal employees, as public servants, have a special
obligation to work together to ensure
that the District of Oregon continues to
function smoothly and efficiently.

C

alendar

May 28
Judges Appreciation Dinner
Contact Tom Johnson for tickets
at (503) 727-2176 or email trjohnson@perkinscoie.com
June 18
Summer Associates Program
Noon – 4:30 Mark O. Hatfield
United States Courthouse
Bench and Bar Social 		
4:30 – 6:30, Mark O. Hatfield U.S.
Courthouse, ninth floor
August 16
Annual picnic
Judge Leavy’s family hop farm,
Aurora, Oregon. See our summer
issue for further information
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U.S. District Court Historical Society Unveils
Oregon’s History-making Magistrate Judges’ Portraits
By Adair Law

I

n conjunction with the May 28
Annual Judges Appreciation Dinner of the Oregon chapter of the Federal Bar Association, the U.S. District
Court Historical Society of Oregon
will unveil the recently completed portraits of six magistrate judges. Those
judges honored at the event are: Donald Ashmanskas, Stephen Bloom, John
Cooney, William Dale (deceased), John
Jelderks, and George Juba (deceased).
Judge Arthur Barrows, whose portrait
already hangs in the Pendleton courthouse, will also be honored.
In 1968, Congress set up the Federal
Magistrate’s Act, a system of officers
to assist district judges. In 1969, the
Judicial Conference established the
magistrate system in five pilot districts
and by July 1, 1971 the magistrate system was fully operational nationwide.
However, the District of Oregon was
in the midst of transition that year. In
1971, Judge Gus Solomon took senior
status and Judge Alfred T. Goodwin
was appointed to the Ninth Circuit
Court of Appeals, leaving only Judge
Robert Belloni and Magistrate George
Juba, appointed that year, to handle
cases. At Judge George Juba’s memorial service in 2006, Judge Michael
Hogan (who was law clerk to both of
them in 1971) likened the process of
keeping things moving to the sensation
of drinking from a fire hose. Judge Belloni would later say that Oregon’s plan
was mothered by necessity.
Judges Otto Skopil and James Burns
joined the court in 1972 and along with
Judges Belloni and Solomon, this group
determined what they wanted to make
of the U.S. magistrate position. It was
up to the judges to define the position,
so they decided that if the law did not
prohibit it, a magistrate judge could
do it. This was a scary proposition
for judges in other districts around
the country because they weren’t sure
what the constitutional limitations of

Oregon’s first Magistrate Judge George Juba (left) and Oregon Magistrate
Judge William Dale.
a magistrate’s authority would be at
the time.
The work of magistrates primarily
included issuing warrants and setting
bail, or if the parties consented, a
magistrate could try petty and misdemeanor offenses. With the support of
his district judges, Magistrate Judge
Juba was the trail blazer for a new system in terms of what a magistrate could
do. This system was later noticed and
emulated in other parts of the nation.
For more about Judge Juba’s impact
on the Oregon magistrate system, see
Oregon Benchmarks, Fall 2006, www.
usdchs.org/newsletter.php.
Because of Oregon’s historic place
in the federal magistrate system, the
USDCHS wanted to ensure that there
was visual recognition of these men and
women. The portraits are an engaging
hybrid between a photograph and a
painting. They were created through
Keene Studio in Portland. In most circumstances, Edmund Keene, Jr. photographed the judges and the photo
was then printed to canvas and the
artist Jeri Olson, who works primarily in oils, took the process forward

from there. The portraits of Judges
Ashmanskas, Dale, Jelderks, and Juba
will be hung immediately in the Portland federal courthouse, the portrait
of Judge Cooney will be hung in the
Medford courthouse. Judge Bloom’s
portrait will join the earlier portrait
of Judge Barrows in the Pendleton
courthouse. Portraits for the current
sitting judges will be displayed upon
retirement of the judges.
Federal Bar Association
invites you to

Judges Appreciation
Dinner
Mark O. Hatfield Courthouse
May 28
5:30-6:30 reception
on the 16th floor and
later dinner on the main floor.
The portraits will be on display
during the reception with
remarks by Chief Judge Ann
Aiken and USDCHS President
David Landrum.
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Famous Cases

Berhanu
v. Metzger
The Civil Case
Against the
White Supremacists
Who Murdered
Mulugeta Seraw
By Joshua D. Smith

O

n November 13, 2008, the U.S.
District of Oregon Historical
Society held a very full Famous Cases
presentation to mark the twenty-year
anniversary of Mulugeta Seraw’s
murder, and the civil case against the
white supremacists responsible for
his death. The speakers were Elden
Rosenthal and now former Chief
Judge Ancer Haggerty.
During the early morning hours
of November 13, 1988, three white
supremacist skinheads murdered
Mulugeta Seraw, a 28 year-old Ethiopian college student and father. The
skinheads and their girlfriends, members of a gang called East Side White
Pride, were driving around Portland
after a gathering with a leader from
another neo-Nazi group. They saw
Seraw standing by a friend’s car
on Southeast 31st Avenue and Pine
Street. What started as a verbal altercation over the right-of-way on a
narrow street quickly devolved into
a violent, racially-motivated attack.
The skinheads shouted racial epithets
at Seraw and within moments, Kenneth Mieske, a 23-year-old racist
skinhead who went by the nicknames
“Ken Death” and “Batman,” pulled
a baseball bat from the trunk of his
car and struck Seraw in the back of
the head. Mieske and the two other
skinheads continued to beat Seraw
after he fell to the pavement, crushing his skull and cracking the bat in
the process. Seraw died eight hours

later. The brutal, racially-motivated
murder shocked Portland, and hundreds of people turned out for rallies
against racism.
Within a week, the Portland
Police Bureau arrested Mieske, Kyle
Brewster, and Steven Strasser in connection with Seraw’s death. Two of
the men, Mieske and 19-year-old
Brewster were charged with murder, while Strasser was charged
with second-degree assault. Mieske
ultimately pleaded guilty to firstdegree murder, admitting that he
killed Seraw “because of his race.”
He was sentenced to life in prison
and will not be eligible for parole
until 2018. Brewster pleaded guilty
to manslaughter and was sentenced
to ten years imprisonment. Strasser
pleaded guilty to assault and was
sentenced to six years.

Developing a Civil Case
The criminal convictions of Mieske,
Brewster, and Strasser were important in shedding light on Portland’s
homegrown white supremacist movement, but it was the Southern Poverty
Law Center’s (SPLC) pursuit of civil
penalties against a California-based
neo-Nazi group and its founder –
who was 1500 miles away at the
time of the beating – that brought
national and international attention
to the murder of Mulugeta Seraw.
It turned out that the three skinheads convicted in connection with
his death were also followers of the
White Aryan Resistance (WAR), a
California-based white supremacist
group, led by Tom Metzger and his
son John. Tom Metzger, a television
repairman and former Grand Dragon
of the California Ku Klux Klan, ran
the organization from his home near
San Diego, California, and produced
a cable television show and a newspaper dedicated to the supremacy
of the white race. The organization
also ran several telephone “hotlines,”
which encouraged their racist members to call to report activity. At
the time, WAR was one of the most
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notorious and
vibrant white
supremacist
organizations
in the United
States. By 1988,
the operation
was making
approximately
$10 0 , 0 0 0 a
year advocat- Portland attorney
i n g v iol e n c e Elden Rosenthal
and intimida- worked as cotion as a means counsel.
to achieving a
white supremacist revolution. It was
perhaps no surprise then, that the
SPLC, an organization dedicated to
combating hate groups, sought to
connect Metzger and his organization
to Seraw’s murder. Morris Dees, chief
trial counsel for the SPLC, made no
secret of his goal: to put Metzger and
WAR out of business for their role
in inciting Seraw’s murder. Portland
attorney Elden Rosenthal worked
with Dee’s as co-counsel.
The problem, of course, was that
neither Metzger nor his son was
in Oregon when Mulugeta Seraw
was killed. Nevertheless, the SPLC
initiated civil litigation against the
Metzger’s and WAR (as well as
Mieske, Brewster, and Strasser)
for wrongful death based on the
common-law doctrine of vicarious
liability. To hold Metzger and his
organization liable for Seraw’s death,
however, the SPLC had to prove that
the Metzgers encouraged, incited, or
provided substantial assistance to the
perpetrators of the crime. The Law
Center had some circumstantial evidence linking the Metzgers to East
Side White Pride: police found stacks
of WAR newspapers and literature
in Mieske’s apartment, as well as a
handwritten letter from John Metzger
to East Side White Pride, indicating that WAR wanted to send two
recruiters to Portland to give them an
idea of “how we work.” There were
transcripts of calls from the Portland
skinheads to the WAR telephone

“hotlines.” The Law Center also had
a photograph of Tom Metzger shaking hands with Brewster. But the most
important link was Dave Mazzella,
a former lieutenant in WAR turned
repentant witness, who provided crucial testimony about WAR and the
Metzgers’ attempt to reach out to,
and encourage Portland skinheads to
commit violent acts against minorities
to promote white supremacy.
At trial, Mazzella testified that the
Metzgers explicitly instructed him to
go to Portland to organize the racist skinheads and encourage them to
commit violent acts against minorities. He testified that the Metzgers
sent him to Portland to establish a
working relationship with East Side
White Pride, and to show them “how
we operate.” Mazzella further testified that in Portland, he routinely led
East Side White Pride on “hunting
parties” at local parks to seek out
minorities and provoke fights. He
explained, “the best way to really
talk [to skinheads] about violence
is to show them the violence.” Mazzella acknowledged encouraging the
Portland skinheads to use baseball
bats and steel-toed boots as weapons.
During his time in Portland, Mazzella kept in close contact with the
Metzgers and Tom Metzger clearly
approved of his activities in Portland. In a recorded message broadcast shortly before Seraw’s murder,
Metzger boasted that “the fights
and attacks against the race-mixers
and some of the race traitors and the
racial scum [in Portland] has been
picking up because of the new warriors moving into the area.”
Mazzella testified that he spent
much of the day of Seraw’s murder
with members of East Side White
Pride, including Mieske, Brewster,
and Strasser. After distributing racist
WAR leaflets in downtown Portland,
Mazzella and several East Side White
Pride members held an organizational
meeting to discuss “the movement”
and he urged them to commit violent
acts against minorities. Within hours

of the attack, East Side White Pride
members told Mazzella about the
killing. The next day, Mazzella called
the Metzgers in California to report
news of the attack. Tom Metzger
opined that those who killed Seraw
had performed a “civic duty.”
The Law Center had other compelling evidence linking the Metzgers
to the Portland skinheads and Mazzella. When Mieske was arrested,
he immediately called Tom Metzger
in San Diego, who advised him to
take the Fifth. In an interview just
three weeks after the murder, John
Metzger boasted that Mazzella,
whom he identified as his vice-president, successfully organized Portland
skinheads for the WAR organization. Metzger even offered to “send
Mazzella or another organizer to
Seattle to try and repeat the success
in Portland.”

“A Good Irish Judge”
The Metzgers clumsily, and perhaps foolishly, represented themselves at the civil trial. During the
pretrial phase,
Tom Metzger
worked to
remove several
judges from the
case because
he thought
they had Jewish-sounding
names. Eventually, the case The Hon. Ancer
was assigned Haggerty had just
to then-Mult- recently been apnomah County pointed a circuit
Circuit Court court judge when
Judge A ncer he received this
H a g g e r t y , case.
whom Metzger
reportedly approved because Haggerty sounded like a “good Irish
judge.” Only later did Metzger
realize that Haggerty was African
American.
At the Famous Cases presentation,
Judge Haggerty – who had served
previously on the Multnomah County

District Court – recalled that he had
been a circuit court judge “for about
a week” and had already received six
cases with complex case designations.
He was told that this case would be
going to trial in October. Security for
the trial was a major concern. There
were bodyguards for all the participants. Judge Haggerty noted that his
five year-old daughter rode to school
each morning in a police car.
At trial, Tom Metzger cast himself as a beleaguered populist, and
appeared to revel in the attention
that the trial brought. But he failed
to conduct crucial pretrial investigation, failed to understand the nature
of the SPLC’s case against him, and
failed to object to the Law Center’s
introduction of arguably inadmissible
evidence (though Haggerty actually
ruled in his favor on several objections). For example, during their
case in chief, SPLC proffered several
excerpts from the Metzgers’ WAR
pamphlets and newspapers to illustrate the kind of hate-based violence
against minorities that the group
regularly advocated. At the Famous
Cases presentation, Judge Haggerty
recalled interrupting the trial and
calling counsel to the sidebar. Careful not to provide impermissible legal
assistance to the Metzgers, Haggerty
suggested that the pamphlets were
probably inadmissible. Metzger initially rebuffed Haggerty’s assistance,
saying that he wanted the pamphlets
to come into evidence. “They’re
mine,” he said, “and I want them
in.” The next time that SPLC tried
to proffer a sample of a WAR newspaper, however, Metzger quickly
stood up and objected. Haggerty
sustained the objection to Metzger’s
apparent surprise (he reportedly
responded, “Really?”). Judge Haggerty recalled getting along pretty
well with the Metzgers after that.
Of course, the Metzgers did not help
their case by making all manner of
racist and derogatory comments in
open court. And despite Mazzella’s

Continue on page 11
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Remembering Judge Donal Sullivan
By Adair Law

I

t is with sadness that Oregon Benchmarks notes the passing of retired
Bankruptcy Judge Donal D. Sullivan
of the District of Oregon. He was 77
when he passed away in January.
Judge Sullivan served as a bankruptcy judge for 29 years prior to his
retirement in January, 1998. Before his
appointment as a bankruptcy judge,
Judge Sullivan served as an assistant
United States Attorney from 1962-65
and then became clerk of the United
States District Court for the District
of Oregon. Judge Gus Solomon was
chief judge at the time, and the other
district judges were William East and
John Kilkenny. Thinking back on them
in his 2004 oral history, Judge Sullivan described each as “a committed
individual.”
In 1969, Judge Solomon appointed
Sullivan to be bankruptcy referee, replacing the well-known, well-respected,
and vigorous bankruptcy referee Estes
Snedecor, who was in his mid-eighties.
Judge Sullivan had been working ten
years as a referee when the bankruptcy
laws changed in 1979. He recalled, in
his self-deprecating manner, “When the
1979 Act came along, everybody had to
read from the same book. That meant
the experienced lawyers had to learn
the new code. From my standpoint, it
was a relief, in a sense, that I had as
much experience with the new code as
anybody in town.”
“Prior to 1979 you could sit back
and try and play orchestra leader.
After the new code was adopted you
found yourself in the pit….my job as
a bankruptcy judge under the new
code, was to decide legal problems.
And that got me out of dealing with
the first meeting of creditors….So, the
new code was a good change. It made
life a lot easier for me. And I think,
without losing the visibility that was so
essential to any judicial system. So now
the judge, besides being a referee of
many people, became more of a judge
under the code. And your problem

Bankruptcy Judge Donal Sullivan
there is, as a judge it was not unlike
the district court problem. You keep
the calendar moving, and your job is
to decide, produce decisions, and to
do it as expeditiously as you can….
bankruptcy court, and whether it’s a
trial of an adversary matter or if it’s
a first meeting of creditors, is not a
happy place to be. And not only that,
it’s the first cousin to the divorce court,
to the criminal court….I felt you had
to approach it with a broad view of
life in general.”
While on the bench, Judge Sullivan
was very involved in bar activities.
He contributed to legal education
programs, served on the editorial
board of the Oregon State Bar DebtorCreditor Section newsletter, and was

From left, Judge Donal Sullivan
with Herb Sundby and Sid Lezak at
a Bench and Bar event.
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actively involved in developing the
Oregon bankruptcy court’s mediation
program.
After retiring from the bench, Judge
Sullivan enjoyed spending more time
with his family and friends and volunteered in charitable activities. Judge
Sullivan was preceded in death by his
wives, Marilyn and Carol, and is survived by his wife, Dede, two sisters,
three children, seven step-children,
seven grandchildren and twenty stepgrandchildren. He and Dede enjoyed
traveling to Ireland and a variety of
other countries during the years after
his retirement. He was also an avid
swimmer before his health precluded
it within the last two years.
Judge Sullivan’s oral history was
taken in summer of 2004 and an article
based on that oral history appeared in
the Summer 2005 edition of Oregon
Benchmarks, which is available on line
at www.usdchs.org/newsletter.php. He
was the first bankruptcy judge to be interviewed for the ongoing U.S. District
Court Oral History Collection, which
is accessible to the public at the Oregon
Historical Society Research Library.

h

“Working Hard to Reach a
Fair and Equitable Result”
By Judge Trish Brown

J

udge Sullivan loved people. He even
seemed to love meetings, based
on his regular attendance at DebtorCreditor Section Meetings and Bar
and Judge functions. But he was infamous for forgetting to put such meetings on his calendar. His long serving
and faithful judicial assistant, Lozetta
Doll, made sure he remembered, often
by getting him to ride with others. As
a lawyer and later as a judge, I drove
with him to Ashland, Bend, Seattle,
and other cities and on those rides
came to know him as a friend.
He had his gentlemanly side. Even

after retirement, he never came to visit
court without a jacket and a tie. He
had his warm side. When our daughter was small he couldn’t resist patting her curly hair. He asked about
her whenever he came to visit me in
chambers, and, when he parted, he
would always ask, “Is there anything
I can do to help you?”
He had a gruff side, too, although
that seemed to stay in his courtroom.
Whether he was grousing or not, you
could tell he was working hard to
reach a fair and equitable result. To
me, he was a mentor, a colleague and a
friend. I smile when I pass his portrait
on my way to my chambers.

h
“A Wonderful Mentor
and Colleague”

Portland Bankruptcy Judges (from
left) Donal Sullivan, Elizabth Perris,
Randy Dunn and Trish Brown.
his courtroom impressed by his diligence and compassion.
Judge Sullivan’s background as
the Clerk of the U.S. District Court
for the District of Oregon and in the
U.S. Attorney’s office gave him better
knowledge of the rules and practices
of the district court than many bank-

By Chief Bankruptcy Judge
Elizabeth Perris

Lifetime Member Paul Fortino:
Keeping the Flame Alive

J

udge Sullivan was known for his
humanity and concern about the
people who appeared in his court. He
always gave anyone who had a question, or wanted to make a comment,
a chance to be heard. With regularity you would hear Judge Sullivan
patiently explaining to a disgruntled
creditor who was having a difficult
time accepting that their debt would
not be paid that, “bankruptcy was a
trail of broken promises.”
After growing up in Chicago and
learning about how the local government functioned, he was very concerned
about transparency in the courts. He
always made sure that interested parties got notice of the events in a case,
as well as a chance to be heard. He
sometimes would say, “You may not
like what we do in a bankruptcy, but at
least we do it in the light of day.”
To Judge Sullivan, reaching a fair
result promptly was a trial judge’s job.
His practice of “thinking aloud” and
pondering options that the parties had
not considered in an effort to be thorough and thoughtful, sometimes caused
angst for lawyers in his courtroom.
Ultimately, however, most people left

ruptcy judges. He used that knowledge
to develop innovations in bankruptcy
case management that ultimately
became the norm. He was one of the
early pioneers in the use of case management conferences in Chapter 11
reorganization cases. He drew liberally
from Federal Rule of Civil Procedure
16 in structuring the conferences.
Judge Sullivan was a wonderful mentor and colleague. He took the time to
train a series of law clerks, of whom I
was the first. As a colleague, he always
wanted to help. You could count on
him for legal and practical advice. If
you wanted to know the history of why
the court did something a particular
way, he always knew the answer. He
was quite social, often stopping by to
chat or walk over to the parking lot
after a long day.

By Jen Coates Conroy

I

n this article, we focus on USDCHS lifetime member
Paul Fortino. Paul Fortino is a trial lawyer at Perkins
Coie. Over the years, he has been first chair at hundreds
of jury trials, bench trials, injunctive proceedings, and
dispositive motions. In recent years, his focus has been on
the trial of complex business torts, intellectual property
and patent cases, products liability claims, and resolution of large contract disputes.
Before coming to Portland, Mr. Fortino practiced in
Seattle for about seven years. When he got here, he knew few people, but he
ran into Jeffrey Batchelor, partner at Markowitz, Herbold, Glade & Mehlhaf.
Jeff recommended that Paul ask his firm to support his lifetime membership.
Paul asked, and his firm backed his membership. He soon discovered the networking opportunity as a lifetime member and more importantly he realized
the impact of being a lifetime member was tremendous.
Paul indicated that Society membership is an excellent way to meet and interact
with members of the federal judiciary. He specifically recalled briefings by Judge
Malcolm Marsh on the progress of the then-new federal courthouse project; a
presentation by Judge Panner on our first federal judge, Matthew Deady; a talk
on Justice Jackson by Judge “James the Just” Burns; a review of famous historical cases by Judge Edward Leavy; and a fascinating panel discussion about the
prosecutions of members of the Rajneesh cult during the 1980s.
When asked why being a lifetime member has meant so much to him, he
answered, “you need to understand Oregon’s history—the direction of the state
and case law to know where we’re headed. Being a lifetime member contributes
to the case histories and that understanding. Also, it is important to keep the
society’s flame alive.”
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This article was developed from Judge
Roosevelt Robinson’s oral history conducted by Clark Hansen, in February
and March 2004. It is on file with the
Oregon Historical Society on behalf
of the U.S. District Court of Oregon
Historical Society.

Judge
roosevelt
robinson

udge Roosevelt Robinson was born
on December 30, 1941, in Valdosta, Georgia, and died August 4,
2004, just months after his oral history was taken. He was the second
African American judge appointed
to the bench in Oregon. He came to
the bench after a period of private
practice (mostly handling criminal
defense matters) and a career in the
Multnomah County District Attorney’s Office, followed by service on
the Parole Board. Judge Robinson was
appointed to the county district court
by Governor Neil Goldschmidt and to
the circuit court bench by Governor
John Kitzhaber.
In his oral history, Judge Robinson explained how he saw himself
reflected in the eyes of people he
worked with before he became a lawyer and judge:
To them, I’m sort of a proud
product that came from humble
beginnings and became a judge....
“He became a lawyer. Then he
became a prosecutor, then he
became a judge.” And that was
inspiring to a lot of the people
that I worked with. And some
of the things that they wanted to
try to do in life they would sort
of say, “Well, if Roosevelt can do
what he did, there should be no
way that I shouldn’t be able to do
what I wanted to do.”
In this modest assessment, Judge
Robinson underscored his wish to
inspire ordinary people to do extraordinary things. He expressed his reasons
for wanting to be a judge this way:
I felt that the law should be more
user friendly to our citizens on the

Courtesy of Lewis and Clark Law School
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By Mary Ellen Page Farr
street, wherein they understood
their constitutional rights.... And
I was interested in also trying
to make the legal system more
effective in the sense that ...the
higher recidivism rate, to me was
an indication that we were not
doing something right....
After his appointment to the bench
in 1990 Judge Robinson put these
goals into practice by committing
time and effort to the development
and oversight of innovative programs
at Multnomah County, in addition
to the other duties he had as a sitting judge.
The primary example of a program Judge Robinson advocated and
worked for is the STOP (Sanction
Treatment Opportunity Progress)
drug court program, which started
in Multnomah County in 1992. Still
in existence today, this lauded and
nationally admired program focuses
on assisting people in the legal system who have drug addictions rather
than focusing on punishment. He
described the drug diversion court
as “a much needed innovation in the
criminal justice system, in that we
were getting so many drug cases, the
drug cases were just dictating when
you could get cases out to trial ... just
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more or less ... a ... gorilla that just
came in and was taking the criminal
justice system hostage.” Judge Robinson was so committed to the court
that he paid for court materials out
of his own pocket when funds got
low. Judge Robinson described two
examples of this involvement and his
commitment to help without rewarding bad behavior:
...[O]n one occasion the defendant wanted to have his drug test
retested because he was saying
that he thought his testing was
flawed and that it shouldn’t have
showed him as being using. And
I made a deal for him. He was
saying that he didn’t have the
money right then to pay for it. I
said, “Fine, here’s what I’ll do. I
will pay to have the test redone.
If you come out clean, you don’t
owe me anything. It’s just a gift.
If I pay for it and you come out
dirty you’ll have to repay me my
money.” And I think the person
did get the retest and I think it
did come out dirty again. So he
was responsible for paying me for
doing that.
...I had situations where people
needed to go to a program in Eastern Oregon ... and they would say,
“I’m willing to go but I don’t have
bus fare. I can’t get there.”
And I would say, “When are
you supposed to leave?”
“I absolutely leave at Monday
at five o’clock.”
“Don’t worry, just go down
there Monday at five o’clock and
when you get there a ticket will
be waiting for you.” And I would
just reach in my own pocket and
pay for the ticket to get the person
to the treatment facility.
Judge Robinson prided himself on
getting his staff sold on the idea of
the drug court and its potential and
on working with other jurisdictions
to set up similar courts.
Judge Robinson also worked with

the community court system, moving
minor nuisance misdemeanor infractions out of the court system and into
a process whereby community members and offenders worked together to
resolve non-violent “nuisance” problems which affected the community.
The misdemeanor defendant was not
threatened with jail time in exchange
for the defendant’s agreement to plead
guilty and engage in the community
court process, relieving the court system of the burden of relatively minor
criminal matters and encouraging
offenders to take responsibility for
their actions. The community court
also required innovation and creative
thinking. Judge Robinson and others would often require offenders to
write essays about how their actions
affected community members. For
those who could not write an essay,
he would have them draw pictures of
their actions and experiences or write
a poem. He refused to be hamstrung
by formality, preferring results over
process.
Judge Robinson came from his own
difficult surroundings and identified
with ordinary people in difficulty. His
mother was murdered when he was
four, and his father had his hands full
raising two older children. Judge Robinson and his sister, the two younger
children, were sent to live with their
great-grandmother, helping her sharecrop a forty-acre farm in Georgia.
Valdosta was a segregated town when
Judge Robinson was growing up, with
the town’s economy centered around
pine trees and a turpentine factory:

The family lived off the farm,
growing corn, cotton, and pecans
on twenty acres, and pine trees on
the other twenty acres. When Judge
Robinson was old enough, he helped
supplement the family’s livelihood by
working on other farms, earning no
more than $4 a day.
Judge Robinson’s great-grandmother had no more than a fourthgrade education. She did not talk a lot
about the past, but Judge Robinson
could tell that she had a lot of fears.
Perhaps out of those unspoken fears,
she instilled into her great-grandchildren the need to be respectful of
whites. She believed firmly in education because it was “something personal and private that could not be
taken away from you. So she really
pushed and advocated for education,
and in her world an educated person was a person with a high school
diploma.” At the end of the summer,
if the farmer who had employed the
children wanted them to continue
working, she insisted they would

Courtesy of Beverlee Foreman

It was a small, quiet, segregated
southern town, with a population of probably about 20,000 at
the time that I grew up there, and
as I said very separated. It was
easy to determine the separation
because in the white part of town
there would be streets and there
would be sidewalks. The black
side of town - if the streets had
been paved there would be no
sidewalks. But most of the time

there’d be no paved streets in our
part of the town, and it was a time
of white drinking fountains and
colored drinking fountains, and
you were expected to be able to
read enough to know which place
to go. . . .

The future Judge Roosevelt Robinson in 1987.

not do so because they “got to be in
school.”
The school where Judge Robinson began his education was a oneroom school reserved for blacks and
taught by black teachers. There was
no library, and Judge Robinson never
had a new book until he was in high
school. The black school received the
handed down books used by the white
schools. Despite these deficiencies,
Judge Robinson excelled academically.
When he graduated from high school,
his teachers were “going out and beating the bushes and looking for scholarships for the bright kids.” Initially,
Judge Robinson thought that was just
a “pipe dream” and expected to get
a job as a laborer. However, a friend
of his went to a theological college in
Terrell, Texas and encouraged Judge
Robinson to join him. Judge Robinson made some money on a highway
crew at the “grand sum” of $1 per
hour. That money, added to a small
scholarship and allowed him to start
college. He majored in theology.
Judge Robinson expected to spend
his life as a minister and came to Oregon to join a small church in Portland
in 1962. He supplemented his income
working at the Nabisco plant where
he met his wife, Beverlee Foreman.
Although they later divorced, they had
two children, and the family remained
close until his death. Judge Robinson
did well at the Nabisco plant and was
promoted to supervisory positions to
which no black had served before him.
While he was at Nabisco, he began
to consider going to law school. He
was inspired to become a lawyer by
Judge Aaron Brown, Jr., who became
the first African American judge in
Oregon in 1969. While Judge Brown
was an attorney, he represented Judge
Robinson in some matters relating to
his church. Although Judge Robinson
had a negative impression of lawyers,
Judge Brown changed that opinion:
I went to his office and here was
this friendly black man with a big
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On Our Members’ Bookshelves
Stubborn Twig: Three Generations in the Life of a Japanese-American
Family by Lauren Kessler
Review by Mary Ellen Page Farr
Lauren Kessler, a professor
of journalism and communication at the University
of Oregon, chronicles three
generations of Japanese
Americans living in Hood
River, Oregon—the first generation (the
issei), the second generation (the nisei),
and the third generation (the sansei).
The Yasui family is remarkable not
only for their story of successes and
trials, but also for the written materials which the family saved.
The narrative opens with Masuo
Yasui’s 1908 arrival in Hood River,
a young, slight, Japanese man, carrying nothing but his suitcase. Masuo
had come to America from Japan four
years earlier and had spent those years
working and saving money, learning
English, and converting to Christianity. As the third son of a relatively
prosperous mercantile family in Japan,
Masuo was destined to share in little
of the family’s financial success. He
left for America and chose Hood River
not for its beauty “but for its business
opportunities,” arriving there with “a
small bankroll and big plans.” Hood
River already had a small community
of Japanese and Masuo (or “Matt” as
he came to be known) was joined there
by his brothers who worked together
to increase the family fortunes.
Masuo achieved many of his dreams
between 1908 and the 1940s. He
brought his intended wife from Japan
to Hood River. Shidzuyo was an educated Japanese woman who spoke
no English and cherished traditional
Japanese arts. She arrived in Portland
wearing a kimono and was greeted by
her almost unknown fiancé. Changing
from kimono to western dress, she
packed away her Japanese past and
moved with Masuo to Hood River to

a life of isolation and hard work. She
gave birth to six boys and three girls
over the next dozen years, with eight
of them surviving childhood.
Masuo himself wanted to be as
American as possible, yet he saw that
the Japanese in the area needed a store
that could provide items from their
homeland, and he opened such a store.
Masuo began investing in farm land,
some of which he subdivided and sold
in small plots to other Japanese so
that they would settle in Hood River.
Masuo became the go-between for
Japanese who were unable to express
themselves well in English. He worked
hard to develop strong relationships
with the non-Japanese community of
Hood River and was allowed to join
business groups which had been closed
to non-whites, breaking the race barrier in the Rotary Club. Ultimately,
Masuo’s success led to his nickname
as the “emperor of the valley.”
However, the success of the Japanese
in Hood River was unpopular among
some whites on the West Coast. By the
mid-1800s, laws were passed restricting ownership of land by non-whites.
To groups in the Hood River area who
were proponents of such laws, Masuo
also became known as the leader of the
“Yellow Invasion.” After Pearl Harbor, negative attention focused on the
Japanese. Masuo was arrested within
a week of the attack and spent the war
years in detention in a separate camp
away from his family.
Masuo and Shidzuyo devoted themselves to educating their children for
success in America, and the second
generation had little attachment to
their parents Japanese culture. Their
third son, Minoru, graduated Phi Beta
Kappa from the University of Oregon
in 1937 and from the University’s law
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school in 1939. He became a lawyer that same year. He later tried to
help his father during his internment.
Minoru protested the imposition of
curfews on the Japanese population
and intentionally violated the curfew to insist that he be prosecuted
for the offense. Minoru thus became
one of the cases testing the constitutionality of the curfew laws applied
to citizens.
In the federal court trial before
Oregon’s Judge Alger Fee, the prosecution attempted to demonstrate that
Minoru was engaged in potentially
suspicious activities. They focused on
his ties to Japan, including the fact
that on the day of the Pearl Harbor
attacks, Minoru had been working
for the Japanese consulate in Chicago.
(Unable to find work at an established
law firm in Oregon, in 1940 he took
a job as a consular attaché for the
Consulate General of Japan in Chicago. He wrote letters and speeches
and performed other work requiring
the use of English.) Judge Fee questioned Minoru further about his ties
to Japan, suggesting that he practiced
the Shinto faith (in fact Minoru and
his family were practicing Methodists), a religion suspected of being
tied to Japan’s military regime. When
Judge Fee read his decision from the
bench some months later, he struck
down the law as violating the rights
of American citizens. However, Judge
Fee concluded that Minoru had
renounced his citizenship by actions
showing him to be partial to Japan,
and the judge stripped Minoru of his
rights as a native-born American.
Ultimately, the Supreme Court disagreed with both parts of Judge Fee’s
decision, deciding that the law was
constitutional and that Minoru had

not given up his citizenship. Nonetheless, Minoru was incarcerated for nine
months and then taken to an internment center to join his family.
The internment of the Yasui family,
which lasted from 1942 until 1945,
had long term effects on the family
members. Masuo was unable to save
all his holdings in Hood River, and
he was forced to begin selling off his
properties at low prices. The family
was spread apart, with Masuo in one
camp, Minoru in a prison for a period
of time, and other children leaving
the West Coast for Colorado to avoid
internment.
Even after the Japanese were released
from internment, prejudices remained.
Many agricultural trade groups organized boycotts of Japanese products.
The Oregon Legislature and the City
of Portland passed laws restricting issei
from farming or pursuing other kinds
of businesses. Those Japanese who

Famous Cases

Berhanu v. Metzger
continued from page 5
questionable conversion from violent racist to repentant witness, the
Metzgers failed to effectively discredit
his testimony on cross-examination.
The Metzgers’ primary defense was
that the First Amendment protected
their freedom to disseminate their racist views and literature, and that they
played no direct role in Seraw’s death.
The Oregon chapter of the American
Civil Liberties Union even filed an
amicus brief on the Metzgers’ behalf,
arguing that the charges involving
“negligent” and “reckless” speech
should be dismissed on First Amendment grounds. The Southern Poverty
Law Center ultimately withdrew its
negligence claims, but Judge Haggerty denied the Metzgers’ motion
to dismiss the remaining claims, ruling that nothing in the First Amendment precluded imposing liability for

returned to Hood River saw their children alternately harassed and ignored
at school, and saw signs posted in
most store windows against the Japanese. Masuo’s oldest son, Chop, and
his wife returned to Hood River to
run one of the orchard properties the
family had retained. The orchard had
not been cared for during the years of
internment, and the family struggled
to get back on their feet. Gradually,
a small group of Japanese, including
other Yasui family members, returned
to Hood River and began putting their
lives back together, raising the next
generation of the family. The Yasui
family educated their sons and daughters and produced lawyers, doctors,
a public health nurse, a film maker,
farmers, and business people.
Masuo and Shidzuyo also returned to
Oregon, but settled in Portland, where
they became American citizens, Masuo
somewhat ironically taking his oath

before Judge Fee. However, Masuo
never recovered from his imprisonment. Within ten years, he exhibited
signs of paranoia, believing he was
being pursued. In 1957 Masuo hanged
himself in his home. Shidzuyo died a
few years later.
Kessler’s book is a revealing look
at the causes of discrimination and
its effects on a community. Stubborn Twig was chosen as the Oregon
Library Association’s Oregon Reads
selection for February 2009, in celebration of Oregon’s sesquicentennial.
In endorsing the reading of Stubborn
Twig as part of the sesquicentennial,
Governor Ted Kulongoski’s foreword
notes that the book “reminds us that
history without truth cannot teach,
and dreams for the future built without knowledge of the past cannot be
fulfilled.” For these reasons, this story
of three generations of Oregonians is
well worth reading.

conspiracy to cause injury to others
if such a conspiracy could be established. Under the Constitution, you
have the right to hate, but not to incite
others to hurt.

bankruptcy and Seraw’s estate ultimately seized the Metzgers’ California
home and their assets. Tom Metzger
was forced to move into an apartment
and reportedly collects welfare. He
still makes payments to Seraw’s family. The entire cost of the civil litigation was absorbed by the SPLC and
the Anti-Defamation League.
At the November presentation
Elden Rosenthal warned that society
should not assume that such hatebased violence is a thing of the past:
“Even though we can elect a president
who is an African American, there
is an irreducible fraction of one percent of the population that cannot be
reformed, that exist in every society,
that live under rocks, and sneak out
from under those rocks every once in
a while to do despicable things and
that we as a society have to remember
that they are always there. The value
of this case,” Rosenthal concluded,
“was that we shined a light under
those rocks for a couple of weeks in
Portland.”

The Verdict
On October 22, 1990, a Multnomah
County jury found that the Metzgers
intentionally and recklessly encouraged the Portland defendants to commit acts of violence against minorities,
and therefore found them financially
liable for Seraw’s death. The jury
awarded Seraw’s estate $12.5 million, for which the Metzgers, WAR,
Mieske, and Brewster were jointly and
severally liable. On April 14, 1993,
the Oregon Court of Appeals upheld
the jury verdict. Berhanu v. Metzger,
119 Or. App. 175 (Or. 1993), cert.
denied. 511 U.S. 1106.
At the time, the use of a common
law wrongful death cause of action to
impose civil liability on hate groups
was a fairly novel development in the
law. As a result of the damages award,
the Metzgers were forced to declare
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Judge Roosevelt Robinson

Officers: Hon. Ann Aiken, Board, Chairman, ExOfficio; President, * David A. Landrum; Vice President,
*Kari Furnanz; Treasurer, *Michelle E. Barton; Corporate/
Executive Secretary, *Kathryn P. Roberts; *Kerry Shepherd,
Immediate Past President

smile on his face, dressed immaculately, and
helping us out. And I took a look at him and
I talked to him, and something in the back of
my mind said, “If that guy can be a lawyer
I think I could be a lawyer myself.”...Now
if that had been a white attorney that I had
gone to, I probably would not have said,
“he is an attorney or she is an attorney that means maybe I can be an
attorney.” But when I saw somebody the same color that I was and he
seemed like he was just enjoying life, this big smile and this big laugh
that he had going with him.

2009 Board members: Courtney Angeli, Ex-Officio;
Hon. Trish M. Brown; *Marc M. Carlton; *Jennifer Coates
Conroy; Hon. Paul De Muniz, Ex-Officio; *Janice Dilg;
*Thomas H. Edmonds; *Mary Ellen Page Farr; Gary Gaydos, Ex-Officio; *Hon. Dennis J. Hubel, *Jenifer Johnston,
Stephen J. Joncus; *Matthew J. Kalmanson; *Adair Law,
*Hon. Edward Leavy; *Leah C. Lively; Jeffrey S. Love;
*Gregory J. Miner; *David Rees, *Bruce A. Rubin; *Carra
L. Sahler; *Karen E. Saul, *Linda Sherry, Joshua P. Smith;
*Vicki L. Smith; *John W. Stephens; *Justin M. Thorp;
*Shannon Marie Vincent; Dr. George L. Vogt, Ex-Officio;
*Cody M. Weston.
2009 Honorary members: The Belloni Family, Ernest
Bonyhadi, Helen Burns; George Fraser; Randall Kester,
Katherine O’Neil, Hon. Owen Panner, Hon. James Redden,
Richard B. Solomon, Norm Wiener.

Judge Robinson was able to arrange his schedule so that he could work
nights and go to class during the day. He acknowledged that he did not
have enough time to study and that his grades were not exceptional. However, he helped establish the Minority Law Student Association at Lewis
and Clark Law School and put together programs to help students work
together to succeed in law school. Ultimately, Judge Robinson succeeded
at law school and became a lawyer, then a judge.
Judge Robinson left the bench in December of 2002, due to his failing
health. He spoke with pride of the Roosevelt Robinson scholarship fund
which was established at Lewis and Clark Law School to assist minority law
students. He lived long enough to see the first scholarship awarded to a law
student at Lewis and Clark in his name. He passed away in August 2004.

2009 Lifetime Members: Jeffery Batchelor, Frank
Bauman, Owen Blank, *Hon. Anna J. Brown, Helen Burns,
Donald Cinnamond, Paul Fortino, George Fraser, Edwin
Harnden, Cynthia Harrison, Douglas Houser, John Jaqua,
Hon. Robert Jones, Randall Kester, James Knoll, James
S. Leigh, Nancy Moriarty, Jeffrey Mutnick, Elisabeth
Newcomb, Verne Newcomb, Daniel O’Leary, Hon. Owen
M. Panner, Hon. Edwin Peterson, Dian Rubanoff, Sarah
Ryan, Thomas Sand, Arlene Schnitzer, John Schwabe,
Norman Sepenuk, Arden Shenker, Richard Solomon,
Gayle Troutwine, Heather Van Meter, Donald Wilson,
Kelly Zusman.
2008 In Memoriam: Hon. Robert Belloni, Hon. James
Burns, Raymond Conboy, George Dysart, Wayne Hilliard,
Chester McCarty, and Frank Pozzi.
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